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Cft JAM 2 2 1957 


ROQttfSLL KENT, Appellant 


JOHN FOSTER DUUJBS, SMTiUry ef 
Static Appellee 


OF APFBUBC IN RESPONSE TO 


This NufimHi la eataltted by the Secretary of State In response 

4 

As tha following qu esti on of ona of the Judges of thla Court, aa 
transmitted to counsel for appellee by lottor of tha dark datad 
January 16, 19S7f 

"During which apoolf io periods ainoa 1918 and, 
with rogard to oath eweh period, pursuant to Shiah 
statutoo, preelections, onnt&fi ardors sad 

rcgul& tie a g has 14 boon unlawful for a aitlsoa of _ 

tha felted Stataa to dipart freei tha felted Statas 
without a paeapertt" 

Vo shall ootilaa bdlow tha provisions of law whleh have aado It 
w til a wf al for a oitlsan to depart fro* tha Uhl tad Stataa without a passport 
during tha fallowing parioda ainoa 1918 1 
X. August 8, 1918 to Marsh 3# 1921% 

XX* Kovoaber 26* 19bl to tha prssant* 

Tha history of tha travel control laws of those periods has been 

- Aw 

outlined In part it pp. 89-32 of tho Secretary's brief in tha Brlahl 
MHi *•». UHT| further dlcauaalaa of thaaa prorialona Mgr b« found 
to tha dee rotary'a briafa la Partaa t. PuUaa. No. 1)176. at pp. 80-12. 

•a* la Naboaoa ▼. Pall—. No. 18983* *t pp. 38-W*. la detail* tha 
atatataa* p ro o l— t lon a* asaoutlra ordara and ragulatlona porUaaat to 
oooh of thaaa parioda ora aa falloaei 

X. Tha tot of May 88* 1918 (1*0 Mat. 559* appe n d e d horato aa 
Attoohamt 1)* ontltlod "An tot To promt In tlaa of <nr dapartura fra. 
or aotrjr lata tha Ubited Stataa contrary to tha publio oafety", prorided 









in pcrtimcnt part that it would be unlawful for ar^ oitleen to depart 
fro* or outer the United States without a passport during tine of war, 
provided the Piwsident found and publicly proclaimed that the public 
safety required such restrictions* President Wilson issued a proclama¬ 
tion bringing these provisions into effect on August 8* 1918 
No* 11*73* 1*0 8tat* 1689# et sea * (Attachment 2). On the same day, the 
President alee Issued Executive Order No# 2932 containing the lsplcMntii* 
regulations# 1916 For# Hel#* Sqpp# 2y 81$ (Attachment 3)# 

This program remained in effect uktil March 3# 1921* the effective 
date of Public Resolution No# 61** 1*1 8tat# 13$9# et seq # That Resolution 
had the effect of terminating the existing state of war for the purposes 
of asst wartime l e gi s la t ion * including the Act of lUy 62# 1216# 8inoc the 
latter statute was affective ably during time of war* the tendaation of 
the state of war terminated the travel control program instituted under its 
provisions# 


Proclamation 


N 
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ZZ* On June 21, 19hl» ahortly after tha President had proolalatd 

» ' | ‘ ' 

« MaliNftted nat ion a l a n# m y (Proo. No, 8W7, May 27, lpltl, ft Stet, 
Ukf) t C sng r eea aitaii d tea Aat of tear 22, 1910, to provide, Inter alia. 
teat tea President a said 1# preeXaaatlon naka departure from tea United 
•tetea without a paasport unlawful not only daring tin* of war bat alao 
doHng tea thauHKleUng national am rg easy. 55 Stat. 2$2 (Attaohuant It). 
This authority was invoked by tha President an Novteber U», 19 I 4 I, in 
ftro ols nation No, 2523, $$ Stat, 16 96 (Attaehnant 5), providing teat tha 
atatutor/ controls wars to beoene operative aa of tha effective date of 
la p l w antin g regulations authoriaad to bo issuad by tha Secretary of SUte, 
lha tn p l a n sntlng regulations of tha Saoratary wars published on Moveaber 
M, If hi, notin g It unlawful far eltiseus to depart frost tha United 
States without a passport far travel to #>eelfisd foreign areae* 6 
F.R. 6069 (Attaofanaat 6). 

lha regulations of tea Saoratary ware aodlfled alightly in l#h$ (10 
r,K. U0h6| Attaahuant 7), and aa aodlfled are a till in off aat. Those 
regulations are codified in Fart 53 of Title 82 af tha dado of Federal 
Ragulatlonai thalr neat pertinent portions are printed, aa codified^, 
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»t PP« 57-59 of the Brlof for Appellee la Brlahl r. Dulles. lb. 13317. 

These Hp U tl w i wn sxpreualy ratified end wnflnwd by President Tninaii la 
Proclamation Ho. 2850, locust 17, lyu9, 63 Stst. 1*89 (Attachment 8 ), 
ammdlng portions of tho slim control provisions of Proelsastlon lb. 2523 
of BsvaWbor Hi, 19fal. 

*» tes boon noted, the foregoing travel control program oould act, 
under,tho lot of June 21, 19bl, ho operative except during tlae of oar 
or the continued axis tease of the stats of emergency proclaim d on Kay 27 , 
Vbl. Ihla emergency ms teralnatcd on April 28, 195* by Proclamation Ho. 
*97b» 66 8 tat. o31 • Congress, however, successively continued the statute 
la offset until April 1 , 1953, by the tergeney P owers Zntorla Continuation 
let, 66 Stati 51» at 57| by Public Law 368 , Id. at 96) by Public low 393, Id. 
at 137 1 by Nblle low 1|28, Id. at *96j and by the Huergmoy Pc woo 
Continuation Act, 14. at 330s 333. 

Meanwhile, the travel ecntrsl statute was replaced by Section 215 
of tho Xaadgretlen and nationality Act of 1952, 66 8 tat. 190 , 6 0.3.0. 

U85 (printed la pertinent part at p. U5 of the Brlof for Appellee In 
briohl v. Puller ). This new provision expanded the coops of its fere* 
ruanere by providing that departure Aren the United States without a pass¬ 
port eeuld be node unlawful by proclamation during tine of war or any 
national emergency. Sueh a state cf emergency had been proolelmed by 
President Truman on Deemdber 16, 1950, In Proclamation Mo. 291b, 6 b 
8 tat. Ab55 (printed in pertinent part at pp. b3-bb of tho Brief for tho 
Soorotary of State in Stewart r* Dull as. eta., lbs, 13533, 13622 and 13638). 
Ihla roviaed atatutory authority v&a invoked on January 17, 1953, by 
pyoolaaatlon lb* 300 b, 67 Stats «31 (printed in partinant part at pp*. 
fc 6 -Jt 8 af tha Brlof for Appellee in j&Uhl Dulloa )* Thia proolaaaUon, 
idkieh vu iaauod to taka offaot nw pro tone aa of Daeaabor 2 ii, 1352 , tha 
data on Ohioh Section 215 of tho Xanlfration and Nationality Act aupereodod 
the pvorlaiona of tho 1916 lot aa amended in l?lil, exproealy revoked 
Proolaaatlon No 4 2523 of November Hi, 19 I 1 I, aa anended by FToolanation 
No« 2650 of Auguat 17, 12b3^ It further expreeely incorporated by 
reference and eonfimed tha aide ting ragulationa of tha Seoretaxy relatl* 
to tha departure of pars on s from, and their entry lets, t ha ttdtad Stater 







(see Brief for Appellee in Peyton v» Dulles* No* 13176, pp* 20-21)* 

The state of emergency proclaimed on December 16, 19$0$ Section 21$ 
Of the Immigration and Nationality Act of 19$2j Proclamation No* 3001* of 
Januaxy 17, 19$3j and the travel control regulations of the Scoretary of 

State, found in 22 CFR, Part $3# all continue to bo in effect at the 

# 

present tine, and are the operative provisions preventing the departure 

of appellants Briehl and Kent from the United States without a passport* 

Respectfully submitted, 

GEORGE COCHRAN DOUB, 

Assistant Attorney Oenerel* 


OLIVER QASCH, 

United States Attor 


rAUK a* iWAMiai, 

B* JENKINS MIDDLETON 
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CHAP. 81.—An Act To prevent in time of war departure from or entry into the 
United States# contrary to the public RUetv. 

Be it enacted hi/ the Senate and House of Re presen hit ins of the United 
Stott s of Anuriea in Congress ass t add'd. That when the United States 
is at war. if the President sliall find that the |»ul>lic safety requires 
that restrictions and prohibitions in addition to those provided other¬ 
wise thn'n by this Act be imposed upon the departure of persons from 
anti their entry into tlie United States, and snail make public procla- 
niation thereof, it shall, until otherwise ordered by the President or 
Congress, be unlawful— 

(a) For any alien to depart from or enter or attempt to depart front 
or enter the t’nited States except under such reasonable rules, regula¬ 
tions, and orders, and subject to such limitations and exceptions as 
the President shall prescribe; 

(b) For any person to transport or attempt to transport from or 
into the United States another person with knowledge or reasonable 
cause to believe that the departure or entry of such other person is 
forbidden bv this Act; 

(c) For any person knowingly to make any false statement in an 
application for permission to depart from or enter the United States 
with intent to induce or secure the granting of such permission either 
for himself or for another; , 

(d) For any person knowingly to furnish or attempt to furnish or 
assist in furnishing to another a permit or evidence of permission to 
depart or enter not issued and designed for sueli other person’s use; 

(e) For any person knowinglyito use or attempt to use any permit 
or evidence of permission to depart or enter not issued and designed 
for his use; 

(f) For any person to forge, counterfeit, mutilate, or alter, or cause 
or procure to be forged, counterfeited, mutilated, or altered, any 
permit or evidence of permission to depart from or enter the United 
btates; 

(g) For any person knowingly to use or attempt to use or furnish 
to another for use any false, forged, counterfeited, mutilated, or 
altered permit, or evidence of permission, or anv permit or evidence 
of permission which, though originally valid, has become or been 
made void or invalid. 

Skc. 2. That after such proclamation as is provided for by the 
^receding section has been made ami published and while said proc- 
amat ion is in force, it shall, except as otherwise provided by the 
Resident, and subject to such limitations ami exceptions as the 
President nwv authorize and prescribe, l>e unlawful for any citizen 
of the United States to depart from or enter or attempt to depart 
from or enter the United States unless lie bears a valid passport. 

Sec. 3. That any person who sliall willfully violate anv of the pro¬ 
visions of this Act, or of any order or proclamation of the President 
promulgated, or of any permit, rule, or regulation issued thereunder, 
shall, upon conviction, i>e lined not more than S10.U00, or, if a nat¬ 
ural person, imprisoned for not more than twenty years, or both; 
and the otlicer, director, or agent of any corporation who knowingly 
participates in such violation shall be punished by like fine or im¬ 
prisonment, or l>otb; ami any vehicle or any vessel, together with its 
or her appurtenances, equipment, tackle, apparel, and furniture, con¬ 
cerned in any such violation, shall be forfeited to the United States. 

Sue. 4. That the term "United States'* as used in this Act in¬ 
cludes the Canal Zone and all territory ami waters, continental*or 
insular, subject to the jurisdiction of the United States. 

The word “person” as used heroin shall be deemed to mean any 
individual, partnership, association, company, or other unincorpora¬ 
ted body of individuals, or corporation, or body politic. 

Approved, May 22, I1 s. 
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niK I kf.sipext or the l nitki» States of America. Anm<t K.j 191 it 

A PROCLAMATION. 


W IIKRKAS I*v Act of Confess approved the twenty-second day 
of May. one thousand nine hundred aud eighteen, entitled **An Act 


r*s*pert5.dc. 

Preamble. 
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sututofT Prevent in Time of War Departure From ami Entry Into the 

l nited States Contrary to the Pul*!!*’ Safety.” it is provided as follows: 
Be it enacted nv the Senate ami House of Representatives of 
the United States of America in Congress assembled. That when 
the United States is at war, if the President shall find that the 
public safety requires that rest riot ions and prohibitions in ad¬ 
dition to those provided otherwise than bv this Aet be imposed 
upon the departure of persons front and their entry into the 
l nited States, and shall make public proclamation thereof, it 
shall, until otherwise ordered by the President or Congress, be 
unlawful— 

(a^ For any alien to depart from or enter or attempt to depart 
front or enter the United States except under such reasonable 
rub's, regulations, and orders, ami subject to such limitations 
and exceptions as the President shall prescribe; 

(b) For any person to transport or attempt to transport from 
or into the United States another person with knowledge or 
reasonable cause to believe that the departure or entry of such 
other person is forbidden by tliis Act; 

(c) For any person knowingly to make any false statement 
in an application for permission to depart from or enter the 
United States with intent to induce or secure the granting of 
such permission either for himself or for another; 

(d) For any person knowingly to furnish or attempt to furnish 
or assist in furnishing to another a permit or evidence of per¬ 
mission to depart or enter not issued and designed for such 
other person’s use; 

(e) For any person knowingly to use or attempt to use any 
permit or evidence of permission to depart or enter not issued 
and designed for his use; 

(f) For any person to forge, counterfeit, mutilate, or alter, 
or cause or procure to be forged, counterfeited, mutilated, or 
altered, any permit or evidence of permission to depart from 
or enter the L nited States; 

(g) For any person knowingly to use or attempt to use or 
furnish to another for use any false, forged, counterfeited, 
mutilated, or altered permit, or evidence of permission, or any 
permit or evidence of permission which, though originally valid, 
nas become or been made void or invalid. 

Sec. 2. That after such proclamation as is provided for by the 
preceding section has been made and published and while said 
proclamation is in force, it shall, except as otherwise provided 
dv the President, and subject to such limitations and exceptions 
as the President may authorize and prescribe, be unlawful for 
any citizen of the United States to depart from or enter or 
attempt to depart from or enter the United States unless he 
bears a valid passport. 

Sec. 3. That any person who shall wilfully violate any of the 

? revisions of this Act, or of any order or proclamation of the 
resident promulgated, or of any permit, rule, or regulation 
issued thereunder, shall, upon conviction, be fined not more 
than $10,000, or, if a natural person, imprisoned for not more 
than twenty years, or both; and the officer, director, or agent 
of any corporation who knowingly participates in such violation 
shall be punished by like fine or imprisonment, or both; and 
any vehicle or anv vessel, together with its or her appurtenances, 
equipment, tackle, apparel, and furniture, concerned in any 
such violation, shall be forfeited to the l*nited States. 

Sec. 4. That tho term ‘‘United States’* as used in this Act 
includes the Canal Zone and all territory and waters, continental 
or insular, subject to the jurisdiction of tho United States. 

The word “person’’ as used herein shall be deemed to mean 
any individual, partnership, association, company, or other 
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unincorporated bode of individuals, or corporation, or hotly 
politic. 

AND WHEREAS other provisions relating to departure from and 
entry into the United States are contained in Section 3, sub-section 
(l»h*of the Trading with the Enemy Art, approved October 6, 1917, 
and in Section four thousand ami sixty-seven of the Revised Statute*, 
as amended bv the Act of April 16, 1918, and Sections four thousand 
and sixty-eight, four thousand and sixty-nine, and four thousand and 
seventy of the Revised Statutes, and in the regulations prescribed in 
the President's Proclamations of April 6. 1917, November 16. 1917, 
December 11, 1917. and April 19. 191S; 

AND WHEREAS the Act of May 20, 191S, authorizes pie to 
coordinate and consolidate executive agencies and bureaus in the 
interest of economy and more eflicient concentration of the Gov¬ 
ernment ; 

NOW, THEREFORE. I. Woodrow Wilson, President of the 
United States of America, acting under and bv virtue of the aforesaid 
authority vested in me, do hereby find and publicly proclaim and 
declare that the public safety requires that restrictions and pro¬ 
hibitions in addition to those provided otherwise than by the Act of 
May 22, 1918. above mentioned, shall be imposed upon the departure 
of persons from and their entry into the United States; and I make 
the following orders thereunder: 

1. No citizen of the United States shall receive a passport entitling 
him to leave or enter the United States, unless it shall affirmatively 
appear that there are adequate reasons for such departure or entry 
and that such departure or entry is not prejudicial to the interests of 
the United States. 

2. No alien shall receive permission to depart from or enter the 
United States unless it shall affirmatively appear that there is rea¬ 
sonable necessity for such departure or entrv and that such departure 
or entrv is not prejudicial to the interests of the United States. 

3. The provisions of this proclamation and the rules and regulations 
promulgated in pursuance hereof, shall not be held to suspend or 
supersede in any respect, except as herein expressly provided, the 
President's Proclamations of April 6, 1917, November 16, 1917. 
December 11, 1917, and April 19, 1918, above referred to; nor shall 
anvthing contained herein t>e construed to suspend or supersede any 
rules or regulations issued under the Chinese Exclusion law or the 
immigration laws except as herein expressly provided; but the pro¬ 
visions hereof shall, subject to the provisos above mentioned, be 
regarded as additional to such rule3 and regulations. Compliance 
with this Proclamation and the rules and regulations promulgated 
in pursuance hereof shall not exempt any individual from the duty 
of complying with any statute, proclamation, order, rule, or regu¬ 
lations not referred to "herein. 

4. I hereby designate the Secretary of State as the. official who 
shall grant, or in whose name shall be granted, permission to aliens 
to depart from or enter the United States; I reaffirm sections 25, 26, 
and 27 of the Executive Order of October 12, 1917, vesting in the 
Secretarv of State the administration of the provisions of Section 3, 
subjection (bb of the Trading with the Enemy Act; I transfer to 
the Secretary of State the executive administration of Regulations 
9 and 10 of the President's Proclamation of April 6, 1917, of Regula¬ 
te *n 15 of the President's Proclamation of November 16. 1917, and 
of Regulations 1 and 2 of the President's Proclamation of December 
11. 1917. and the executive administration of the aforesaid regulations 
as extended by the President's Proclamation of April 19, 1918, said 
executive administration heretofore having been delegated to the 
Attornev General under dates of April 6, 1917, November 16, 1917, 
December 11, 1917, and April 19. 191S. The Rules and Regulations 
made bv the Secretary of the Treasury as authorized by Title II. 


J pj> 412. Ml. 
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Section 1, of tho Espionage Act approved June 15, 1917, and by the 
Executive Order of December 3, 1917, shall be superseded by this 
Proclamation and tho rules and regulations promulgated in pur¬ 
suance hereof in so far as they are inconsistent therewith. 

1 hereby direct all departments of the government to co-operate 
with the Secretary of State in the execution of his duties under tliis 
Proclamation and the rules and regulations promulgated in pursuance 
hereof. They shall upon his request make available to him for that 
purpose the services of their respective officials and agents. The 
Secretary of the Treasury, tho Secretary of War, the Attorney General, 
the Secretary of the Navy, the Secretary of Commerce, and the Secre¬ 
tary of Labor shall, at the request ot the Secretary of State, each 
appoint a representative to render to the Secretary of State or his 
representative, such assistance and advice as he may desire respecting 
the administration of tliis Proclamation and of the rules and regula¬ 
tions aforesaid. _ 

IX WITNESS WHEREOF I have hereunto set my hand and caused 
the seal of tho United States to be affixed. 

DONE in the District of Columbia, this 8th day of August in the 
year of our Lord one thousand nine hundred and eighteen, 

[seal] and of the Independence of the United States the one 
hundred and forty-third. 

Woodrow Wilson 

By tho President: 

Robert Lansing, 

Secretary of State. 
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Executive Order No, 2938, August 8 , 1918, Prescribing Rides and 
Regulations Governing the Issuance of Permits to Enter and Leave 
the United States 

Supplemental to the Presidential Proclamation of August 8,1918, 
and by virtue of the authority set forth therein, I hereby prescribe 
the following rules and regulations governing departure from and 
entry into the United States. 

Section 1 . The present system of controlling entry into and de¬ 
parture from the United States by alien enemies and other persons, 
as administered by the Department of State, the Department of the 


‘Not printed. 
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Traasuiy, the Department of Justice, the Deportment of Commerce, 
and the Department of Labor, is hereby confirmed and established 
by virtue of the authority rested in me as aforesaid and shall con¬ 
tinue in full force and effect in the continental United States as 
defined herein until six o’clock in the forenoon of September 15,1918, 
and in the outlying pmsumions of the United States until such time 
or times as the Secretary of State shall designate; when the follow* 
ing rules and regulations shall become operative and shall supersede 
all rules, regulations, and orders of the present system inconsistent 
with them; but the Secretary of State may direct at any time subse¬ 
quent to the date hereof that seamen be kept on their vessels. (See 
Section 10 (c), infra.) The Secretary of State is hereby authorized, 
in his discretion, to prescribe exceptions to these rules and regula¬ 
tions governing the entry into and departure from the United States 
of citizens and subjects of the nations associated with the United 
States in the prosecution of the war. 


Title 1 
DEFINITIONS 

Sec. 2. The term “ United States ” as defined in the Act of May 22, 
1918, and as used herein includes the Canal Zone and all territory 
and waters, continental and insular, subject to the jurisdiction of 
the United States. 

Sec. 8. The term “continental United States” as used herein 
includes the territory of the several states of the United States and 
Alaska. 

Sec. 4. The term “departure from the United States” as u«ed 
herein includes, in addition to any entry whatever upon foreign 
territory or waters, any trip or journey on or over (1) the Great 
Lakes or their connecting waters, (2) any rivers or other waters 
coinciding with or covering the boundary of the United States, or 
(3) tidal waters beyond the shore line of the United States, said 
shore line being hereby defined as the line of sea coast and the shores 
of all waters of the United States and its territorial possessions con¬ 
nected with the high seas and navigable by ocean going vessels. 
Provided, however, that no trip or journey upon a public ferry hav¬ 
ing both termini in the United States and not touching foreign 
territory or waters shall be deemed a departure from the United 
States. 

Sec. 5. The term “passport” as used herein includes any docu¬ 
ment in the nature of a passport issued by the United States or by 
a foreign government, which shows the identity and national^ of 






or enter the United States, aa the terms m used hecexa, «i 
construed to indnde the gr an t i ng of a hcense under Section 
of the “Trading with the ffnwny Act 9 ' whenever such fie 
amential to the lawful transportation of the person to; wht 
permit is granted. Wherever it i> provided mpKoBSy or by h 
tion that any person may depart from or enter the United 


vision of itself shall be construed as a license voder said S s eti on 
8 (8) authorizing the transportation of such p erson s within the 
limits covered by the provision. 

Sac. 7. The term “ seaman ” as used herein includes, in addition to 
the persons ordinarily described thereby, sea-going fnhermaa and 
all owners, masters, officers, and members of c r ew s and other per¬ 
sons employed on vessels which for purposes of bosinesB or pleasure 
cruise on tidal waters beyond the shore line or on the Great Tabs. 

Sec. 8. The term “ hostile aliens ” includes— 

(a) All persons who are alien enemies as now or hereafter de¬ 

fined by statute; or by proclamation of the President; 
and 

(b) All subjects or citizens of enemy or ally of enemy nations. 

Trax 2 

LIMITATIONS UPON AND EXCEPTIONS TO THE APPLICATION OP THE ACT 

OP MAT 22, 1918 

Sec. 9. The following general limitations upon and exceptions 
to the application of the Act of May 22, 1918, are authorized and 
prescribed: ; 

(а) No passports or permits to depart from or enter the 
United States shall be required of persons other than hostile 
aliens travelling between ports of the continental United States 
on vessels making no intermediate calls at foreign or non- 
continental ports. Hostile aliens must obtain permits for all 
departures from, and entries into, the United States. 

(б) No passports or permits to depart from or enter the 
United States shall be required of persons other than hostile 
aliens travelling between points in the continental United States 
and points in Canada or Bermuda, or passing through Canada on 
a trip between two points in the continental United States, ex¬ 
cept as provided and required by Title 3 of these regulations. 
This exception is not applicable to persons going from the conti¬ 
nental United States via Canada to other places outside of the 
continental United States. Persons other than hostile aliens 










. . 3 of these regulations The limitations end exceptions aforesaid 
are subject to the provisions of Section 35 hereof. 

8m c. 10. The following limitations upon and exceptions to the 
application of Section 1, s u b secti on (a) of the Act of May 22,1918, 
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(a) Aliens need not present permits in the usual form for 
travel across the Mexican border provided that they bear valid 
permits to cross and recross the border at specified points issued 
by an immigrant inspector. In applying for these border per¬ 
mits they shall fill out such forms, 1 


by an immigrant inspector. In applying for these border per¬ 
mits they shall fill out such forms, furnish such photographs, and 
answer such inquiries as the immigrant inspector shall require. 
The special permits so issued shall be valid for travel across the 
Mexican bolder for such limited period and for passage across 
the border at such specifically defined points as the issuing 
inspectors shall note on the nennits. Except as otherwise pro¬ 
vided by the Secretary of State, such permits shall be issued 
only to persons residing within ten miles of the border and shall 
be valid for travel only to points not more than ten miles beyond 
the border. Aliens entering Mexico with border permits must 
have such permits visaed by a diplomatic or consular representa¬ 
tive of the United States in Mexico before returning to the 
United States unless the Secretary of State shall otherwise 

£ rovide. Hostile aliens shall not be given permits to cross the 
[exican. border without special authorization from the Secre¬ 


tary of State. 

(b) Hostile aliens residing in Canada or the United States 
may secure special permits allowing them to cross the border 













furnish such photographs and execute such forma and applica¬ 
tions ss the immigrant inspector shall require. The immigrant 
insp ect o r may ther eu po n issue identity cards authorising such 
seamen to land in the United States, unless the Secret ar y of 
State directs they be kept on their imek 

(d) Alien seam^desiring to sail from the United States shall 

submit satisfactory evidence of nationality to the United States 
customs inspectors stationed at the port of departure. If such 
applicants nave landed in the United States since the date on 
which them regulations became effective at their port of arrival 
they shall former submit the identity cards issued by the immi¬ 
grant inspector permitting them to land in the country. Said 
identity cards shall be stamped by the customs officials, if permis¬ 
sion is given the applicants to depart, and such cards so stamped 
shall be the evidence of such permission. In case an applicant 
for permission to sail under this paragraph has not entered the 
United States since these regulations oecame effective, he «h*11 
apply to a collector of customs for an identity card aha permis¬ 
sion to sail. In making such application he ahall submit satis¬ 
factory evidence of his nationality and furnish such photographs 
and execute such forms and applications as the collector of 
customs shall require. « 

(e) Identity cards issued to alien seamen.ns-pi'uvld&I by the 
foregoing paragraphs (c) and (d) shall be retained by the sea¬ 
men to whom they are issued and used by the holders from time 
to time as they land in and sail from the United States. An 
alien seaman bearing such card shall have the same validated for 
landing or sailing by the immigration or customs authorities 
respectively on each occasion when he applies for permission 
to land at or sail from a United States port. 

(/) Aliens passing through the United States en route be¬ 
tween two foreign points ana not remaining in the United States 
more than thirty days shall make application for permission to 
depart through the immigration official acting as control officer 
at the point where they enter the United States. Such per¬ 
mission, if granted, will be given by the official acting as control 
officer at the designated point of departure. Nothing herein shall 
be construed as requiring a permit for departure from a transient 
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r) Ho permits to depart from or enter the United States 
L be req niiw d of official* or rcprenentitirgB of foreign coun- 
dnlr accredited to the United States or a friendly country 
idea that such p erson s bear valid passports and provided 
ber that the Department of State is notified in advance of 
■ intended e ntr y or departure and consents thereto. Such 
ah, however, when desiring to enter the United States shall 
i their pswnoitn visaed by a diplomatic or consular officer 


of the United States in the country from which they come and 
in the country from which they embark for or enter the United 
States; and soch officials desiring to depart from the United States 
; shall nave their passports visaed by the Department of State. 

Nothing in the foregoing paragraphs (a) to (y) inclusive shall be 
construed to prevent the entry or departure of an alien at the Mexi¬ 
can or Canadian border, of an alien seaman at a United States port, 
or of a transient alien at any point, provided he bears a valid permit 
for such entry or departure issued in accordance with Title 6 or Title 
7 hereof. 

Sec. 11. The following limitations upon and exceptions to the 
application of Section 2 of the Act of May 22,1918, are authorized 
and prescribed: 

(<x) Citizens of the United States travelling between United 
States ports not within the continental United States, or between 
such ports and ports within the continental United States, on 
vessels making no intermediate calls at foreign ports other than 
those of Canada, or Bermuda, shall not be required to bear pass¬ 
ports provided that they have received from the immigrant 
inspector at the port of departure United States citizens’ iden¬ 


tity cards. Applicants for such cards shall supply such photo¬ 
graphs and execute such forms and applications as the immigrant 
inspectors require. When applications for such cards are made 
in dependencies of the United States where no immigrant in¬ 
spectors are stationed they shall be made to the Governors of 
such dependencies or their representatives duly appointed for 
the purpose: provided that employees of the Panama Canal and 
the Panama Railroad Company mid members of their families, 
civilian employees of the United States and members of their 
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fcfwflwn, the funiliffl of members of tie Army sad Navy, 
travelling between the cwtinentol United States and the Pan¬ 
ama Canal Zo "« s may cany , identity certificates issued by The 
Panama Canal in lieu of passports or identity cards issued by 
immigr ation officials. 

(b) Citizens of the United States travelling across the Mexi¬ 
can border not be required, unlaws otherwise ordered by 
the Secretary of State, to bear passports provided that they have 


Pencna Liable to Military Service 

Sea 12. No person registered or enrolled or subject to registry 
or enrollment for military service in the United States shall depart 
from the United'States without die previous consent of the Secretary 
of War or such person or persons as he may appoint to give-such 
consent. The Secretary of State shall issue no .passport or permit 
ent i tling such person to depart without securing satisfactory evidence 
of such consent Reference should be had to Section 156, Selective 
Service Regulations, and amendments thereto. 










cm a iw: defaxtdse and extk t 


Issue of Passports 

Ssa IS. Hie “ Rules Governing the Granting and Issuing of Pass¬ 
ports in the United States ” as established on January 24,1917, are 
continued in force without change. 

VeHftoation of Passports in Foreign Countries 

J 

Sec. 14. Passports are not valid for return to the United States 
nnlpgR verified in the country from which the holder starts on his 
journey, to the United States and further verified in the foreign 
country from which he embarks for or enters the United States. No 
fee shall be collected by diplomatic or consular officers of the United 
States for or in connection with such verification. 


ALIENS* PERMITS TO DEPART AND ENTER 
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Title 8 

CONTROL AT POINT Or ENTRT AND DEPARTURE 

Sec. 36. The actual control of persons departing from the United 
States at all sealxmrd and lake ports shall be exercised by the rep¬ 
resentatives of the customs service of the Department of the Treas¬ 
ury. who shall act as control officers for this purjx>se. The actual 
control of j>ersons departing from the United States by land and of 
all persons entering the United States shall be exercised by the rep¬ 
resentatives of the Rureau of Immigration of the Department of 
Labor, who shall act as control officers for this purpose. The Sec¬ 
retary of State may from time to time designate other persons to 
act as control officers at any place. In all cases where passports 
or/and permits to enter or depart are required under these regula¬ 
tions each traveller before entering or departing from the United 
States shall present his passport or/and permit to the Control Of¬ 
ficer at the point of entry or departure. He shall also answer such 
questions and undergo such examination as the Control Officer shall 
direct. If. as the result of such questioning and examinations, the 
Control Officer decides that the entry or departure of the holder of 
the passport or permit would lx* prejudicial to the interests of the 
United States, such person shall not be allowed to enter or depart. 
Under such circumstances the Control Officer shall immediately 
notify the Secretary of State by telegraph of his decision and shall 
as s<H>n as practicable, and in no case later than two days after such 
decision, forward to the Secretary of State a full report giving the 
reasons for detention and a full transcript of any testimony or in¬ 
formation bearing on such decision. 

Sec. 37. If the Control Officer shall be satisfied that the permit and 
passport are valid and regular and have been pro|x*rlv visaed ami 
that the holder presenting them is the person descrilxxl therein, that 
neither of them has been altered or tampered with, and that the 
holder's departure or entry is not prejudicial to the interests of the 
United States, he shall allow the holder to depart from or enter 
the United States. 

Sec. its. In addition to the control as above set forth of ]x»rsons 
generally required to secure permission to depart from or enter the 
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United States, control may be exercised over individuals belong¬ 
ing to classes of persons generally allowed to depart or enter with¬ 
out permits or passports. A Control Officer may temporarily pre¬ 
vent the departure or entry of any such individual, in case he con¬ 
siders such departure or entry prejudicial to the interests of the 
United States. Such action shall be immediately reported to the 
Secretary of State with a full statement of the reasons therefor. Ajn 
individual so prevented from departing or entering shall not lie 
entitled to the benefit of any of the limitations or exceptions coii- 
tained in Section 9 hereof and his departure or entry is forbidden 
unless, if an alien, he obtains jiermission from the Secretary of State, 
or, if a United States citizen, he obtains a valid passport. 

\ 

Title 9 

i 

ADDITIONAL REGULATIONS 

Set. 39. The Secretary of State is authorized to make regulations 
on the subject of departure from and entry into the United Statei 
additional to these rules and regulations and not inconsistent witlj 
them. 

Woodrow Wilson j 

The White House, 

# Avg-uxt , 101H. 
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Attachment U 

Act of June 21, 191*1, 55 Stat. 2$2, 77 th Cong., 1st Sess., C£. 210: 

M..AJU. 

mb! th* Act of aa, isoS (*> st*t. $9) 


Be It enacted tor tie 
felt ed sS^ " Of to 

OT section 1 of the Act of MaQr 




of the 


to 


the Halted States is «t war or during the a glatan n of the 
national wmtgmaj proclaimed by the President or Hey 87# 19fc* or ee to 
aliens whenever there salats a, state of ear t steal, or mq& tee or 
we states, —<* the President stall f1 a ^ the latareste of the 
Hatted States rs^plrt that restrictions — Aa addition to 
those provided otherwise than by this Act be lapses ft npon the dagartar* 
of p arson n from and their e ntr y Into the Till ted States, end shell who 
jehllr jnTifl—tlfi thereof, it shall, until otheralee o r de re d by the 
president or Congress, be unUatfal***”* 


Sec* 2* That section 3 of such Act of Hey 22, ISO#, is —irtafl to 
reed as follows: 

"Any person who dill wUlftolly violate sny of the jEOTldns of 
this Act# or of aay order or iprcinl—M imi of the Praaltent p w aail g nt ad, 
or of err otislt. rule, or re&nlstlaQ * -thereunder. •>**'>1 - mat 
conviction, be fined not sore than $5,000, or. If a natural p e rs on , he* 
prisoned for not nore than Hit pears, or both; and the officer, direc- 
tor, or agent of aay c o r p or y t l ffi who knowingly p ff rtlrtri^ w la 
flsXBtfen shell be jml thort by Uke fine or haprieonent, or ** trt*yj aril 
oay wehlcle, weasel or aircr a ft, together with its or her appnrt finances, 
equipment, tackle, apgaral, sad furniture, conaarned In aay sack ikhr 
shall be to the feitnd states*" 

See* 2a* Shat section 4 of saoh Act of Iky 22, Iglh, is eeodai 
to read aa fhUoeas 

"Sec* 4* She term 'Halted States 9 as need In this Act larlntee 
the Chnal Zoom* the OonaoDeealth of the e>^ , tTO4TMw . end til territory 
aed waters, coctlnentel or Insular, subject to the Jurisdiction of the 
felted States* 



of iadMfenls, or < * f w T i cff i y ^ r>n j 


be dswd to 


Sac* 3* Shat sock Act of Iky 22, 20KA, is farther seceded by 
adding at the ead iteraof the following near sections: 


"See* 5* lathing in this Act Ml be construed to entitle aa 
alien to da a permit to eater the felted Staten has ka iaaaed ta 
enter the felted S ta t en , if, tpoa arrlwal ia the felted Statin, he is 
Mad to he likiriaaThln to the felted Staten enter this Act ar aay 
las minting to tha aatry of HUeas into the felted States* 


6 * 
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PROCLAMATIONS—NOV. 8,14, 1941 


[55 Stat. 


KgWPtg 14. 1941 
(So. 2M3J 


Control of Persons Entering and Leaving the 

United States 

BT THE PRESIDENT OF THE CNITED STATES OF AMERICA 


A PROCLAMATION 

WHEREAS the act of Conpress approve*! on May 22, 1918 (40 
zi c. s. c. lisa- Stat. 559). as amende*! by the act of Conpress approved on June 21, 
1941 (Public Law 114, 77th Conp.. chap. 210, 1st sess.. 55 Stat. 252) 
vests authority in me to impose restrictions and prohibitions in addi¬ 
tion to those otherwise provided by law upon the departure of persons 
from and their entry into the United States wh**n the United States is 
at war, or during the existence of the national emergency proclaimed 
A»u.p. 1647. by the President on May 27, 1941, or, as to aliens, whenever there 
exists a state of war between or amonp two or more states, and when 
I find that the interests of the United States so require; and 
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WHEREAS the national emergency proclaimed by me on May 27, 

1941 is still existing; nn<l 

AN IILUKAS there unhappily exists a state of war between or among 
two or more states and open hostilities engage a large part of the 
Eastern Hemisphere; and 

AN HKRKAS the exigencies of the present international situation 
and of the national defense require that restrictions and prohibitions, 
in addition to those otherwise provided by law. be imjx>sed upon tihe 
departure of persons from and their entry into the United Stab's, 
including the Panama Canal Zone, the Commonwealth of the Philip¬ 
pines. and all territory and waters, continental or insular, subject to 
the jurisdiction of the United States: 

NOW, THEREFORE, I, FRANKLIN D. ROOSFA'ELT, Preii- 
dent of the United States of America, acting under and by virtue of into i\ s.. tie., rr- 
the authority vested in me as set forth above, do hereby find and • mcU, ' n 
publicly proclaim and declare that the interests of the United Stat|*s 
require that restrictions and prohibitions, in addition to those other¬ 
wise provided by law, shall be imposed upon the departure of persons 
from and their entry into the United States, including the Panama 
Canal Zone, the Commonwealth of the Philippines, and all territory 
and waters, continental or insular, subject to the jurisdiction of ti t* 

United States; and I make the following rules, regulations, and orders 
which shall remain in force and effect until otherwise ordered by nnj*: 

(1) After the effective date of the rules ami regulations hereinafter Passpw1 *- 
authorized, no citizen of the United States or person who owes alle¬ 
giance to the Uniteel States shall depart from or enter, t>r attempt to 

depart from or enter, the United States, including the Panama Canal 
Zone, the Commonwealth of the Philippines, and all territory amjl 
waters, continental or insular, subject to the jurisdiction of the 
Uniteel States, unless he l»<‘ars a valid passport issued by the Secretary 
of State or, under his authority, by a diplomatic or consular officer of 
the United States, or the United States High Commissioner to the 
Philippine Islands, or the chief executive of Hawaii, of Puerto Rico[ 
of the Virgin Islands, of American Samoa, or of Guam, or unless he 
comes within the provisions of such exceptions or fulfils such con-j 
<1 it ions as may he prescribed in rules and regulations which the Seere-I 
tary of State is hereby authorized to prescribe in execution of the rules, 
regulations, and orders herein prescribed. Seamen are included in 
the classes of persons to whom this paragraph applies. 

(2) No alien shall depart from or attempt to depart from the Permit? to depart. 
I liitcd States unless he is in possession of a valid permit to depart! 

issued by the Secretary of State or by an officer designated by the 

Secretary of State for such purpose, or unless he is exempted from 

obtaining a permit, in accordance w ith rub's and regulations which the 

Secretary of State, with the concurrence of the Attorney General, is 

hereby authorized to proscribe in execution of the rubs, regulations, | 

and orders herein proscribed; nor shall any alien depart from or Ports of departure. 

attempt to depart from the United States at any place other than a j 

port of departure designated by the Attorney General or by the | 

Commissioner of Immigration and Naturalization or by an appro- [ 
priatc permit-issuing authority designated by the Secretary of State. 

No alien shall be permitted to depart from the United States if it i forbid- 

appears to the satisfaction of the Secretary of State that such de- 'interests of t\ s. 
parturc would he prejudicial to the interests of the United States as 
provided in the rules and regulations hereinbefore authorized to be 
prescribed by the Secretary of State, with the concurrence of the 
Attorney General. 

(3) After the effective date of the rules and regulations hereinafter Permit*toenu*. 
authorized, no alien shall enter or attempt to enter the United States i 

unless he is in possession of a vulid unexpired permit to enter issued 1 

278041*--42— IT. II -52 
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5 F. R 2145. 


Ternunat.'-n of 
Uditj of p»rzx.:f. 


Fn>* i5ion< a..ri¬ 
al to prior ivcul*: i. r.;>. 


40 Stat. 559; cn.v. 

352 

22 r. S. C. ii 223- 
22 *. 


Cooperation ..fil.-v. 
oranioRt •!« -partawnts 
an<I acrac:*-? - . 


Offlcrr* to prwvnt 
violation.*. 


40 Star. 5-V> artr. p. 
252. 

22 l*. S. C. H 223- 
220 . 

IVMCTi-to.l portion 
of Exirotivo or.l«-r 
S7** niprx-l* 'J. 

6 F. R. 2T42. 


\ the 

“• *Tt \ t!I \ ot 
iceordanee with tin- rule 


1'on-lit;. r.aKatry.; 
elu-c » n 


'*' * 1 -• '•*.. -rv • * * >! :»te. op by ;i:i appropriate. >iheer t:i I« i Ip i no 

»it■ «*. or i" exempted ti«*ih «*biaiiiin-j ;i permit ii> fitter in 
and regulation" which tin* Secretary of 
>tnt«-. w itli tin- eoncun i*! t In* Attorney (ieneral. i* hi ivhy author¬ 
ize!! tt* prescribe inexeeutiott 11 1 • • rulf". regulat iom*, and orders. 

No alien "hall be i permitted to enter the [ Hi:. d Siif it appears 
t'» tile satisfaction ol tin- >eiT« tary i>! Stale that Mieit entry uolllii hr 
pivjmii.ial to tin* inteie-t-. of tin l*nit«•<i Sintra :i- p:o\ i«!«*«! in the 
rules :unl ivgulalions hereinbefore authorized to In* pr« ri!•«■«! i»y tin* 
Secretary of Stuti*. with tin* concurrence of tin* Attorney General. 

(4 1 No prison shall depart from or enter. or attempt to depart 
from or i*nt»*r. tin- l nited State" without "uhmitting for itispeetion. 
if required to ilo so. all «U>< utuents. arliele-. or otln*r things which 
arc being tvmoxed from or brought into tin- United States upon or in 
connection with such person’s departure or intry. which arc herein* 
made subject to oilicial ins{>eetion under titles ami regulations which 
the Secretary of State in the eases of citi/.cns, ami the Secret an* of 
State with the concurrence of the Attorney General in the cases of 
aliens, is hereby authorized to prescribe. 

(.V A permit to enter issueil to an alien seaman employed on a vessel 
arming at a port in! the United States from a foreign port "hall be con¬ 
ditional and shall entitle him to niter only in a case of reasonable 
necessity in which the immigration authorities are satisfied that such 
entry would not be contrary to the interests of tin* United States; 
but this shall not be deemed to supersede the provisions of K\eeuti\e 
Order $429. dated dune 5, 1940 concernin': the documentation of sea¬ 
men. 

ifA The period of,validity of a permit to enter or a permit to depart, 
issued to an alien, may be terminated by the permit-issuing authority 
or by the Secretary of State at any time prior to the entry or departure 
of the alien, provided the permit-issuing authority or the Secretary of 
State is satisfied that the entry or departure of the alien would be 
prejudicial to the interests of the United States which it was the 
purpose of the above-mentioned acts to safeguard. 

Except as provided herein or by rules and regulations prescribed 
hereunder, the provisions of this proclamation and the rules and regu¬ 
lations issued in pursuance hereof shall be in addition to. and shall not 
be held to repeal, modify, suspend, or supersede any proclamation, 
rule, regulation, or order heretofore issued and now in effect under 
the general statutes relating to the immigration of aliens into the 
l nited States; and compliance with the provisions of this proclama¬ 
tion or of any rule or regulation which may hereafter be issued in 
pursuance of the act of May; 22. 191$. as amended by the act of .Tune 
-1. 1941. shall not be considered as exempting any individual from 
the duty of complying with the provisions of any statute, proclama¬ 
tion. rule, regulation, or order heretofore issued and now in elfect. 

($) I direct all departments and agencies of the Government to 
cooperate with the Secretary of State in the execution of his authority- 
under this proclamation and any subsequent proclamation, rule, 
regulation, or order promulgated in pursuance hereof. They shall 
upon request make available to the Secretary of State for that purpose 
the services of their respective officials and agents. 1 enjoin upon all 
officers of the United States charged with the execution of the laws 
thereof the utmost diligence in preventing violations of the act of 
May 191$. as amended by the act of .Turn* 21. 1941. anil in bringing 
to trial and punishment any persons who shall hav» violated any 
provisions of such acts. 

(9) Paragraph 6. part I. of Executive Order $760. issued June 3. 
1941. is hereby superseded by the provisions of this proclamation and 
such regulations as may be prescribed hereunder. 
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no citizen of the United States or person 
who owes allegiance to the United States 
shall depart from or enter, or attempt 
to depart from or enter, the United 
States, including the Canal Zone, the 
Commonwealth of the Philippines, and 
all territories, continental or Insular, 
subject to the jurisdiction of the United 
States, unless he bears a valid passport 
issued by the Secretary of State or under 
his authority by a diplomatic or con¬ 
sular officer of the United States, or by 
the United States High Commissioner to 
the Philippine Islands, or by the Chief 
Executive of Hawaii, Puerto Rico, the 
Virgin Islands. American Samoa, or 
Guam: 

I 

Sec. I 

68.1 


68 J2 

583 

684 

68.6 

68.6 

68.7 


58.8 

58.0 

6810 

68.11 


Limitations upon travel prior to Jan¬ 
uary 15. 1942. 

Limitations upon travel alter January 
15. 1942 

Exceptions to regulations In || 58.1- 
58.2. 

Seamen. 

Persons considered as bearing pass¬ 
ports. 

Restrictions upon travel on vessels of 
belligerent states. 

Prevention of departure or entry prej¬ 
udicial to the Interests of the United 
States. 

Attempt of a clttaen or national to 
enter without a valid passport. 

Optional use of a valid passport. 

Discretional exercise of authority in 
passport matters. 

Definition of the term “continental 
United 8tates“. 


TITLE 22—FOREIGN RELATIONS 

CHAPTER I—DEPARTMENT OP 
STATE 

i (Departmental Order No. 1003 J 

Past 58 —Control or Pxxsoirs Entxrxng 

AND LXAVINC THX UNITED STATES PURSU¬ 
ANT to thx Act or Mat 22, 1918, as 

Amended 

AMERICAN CI T IZEN S AND NATIONALS 

X. Cordell Hull. Secretary of State of 
the United States of America, by virtue 
of and pursuant to the authority vested 
in me by 8 1 of Proclamation 2523 of 
the President of the United States, issued 
on November 14.1941 (6 FSL 5821). un¬ 
der authority of the act of Congress 
approved May 22.1918 (40 Stat. 569). as 
amended by the act of Congress approved 
June 21. 1941 (Public Law 114, 77th 
Cong.), hereby prescribe the following 
rules and regulations, malting excep¬ 
tions and conditions to the requirement 
of the proclamation of the President that 


8 58.1 Limitations upon travel prior to 
January IS. 1942. No citizen of the 
United States or person who owes alle¬ 
giance to the United States shall, prior to 
6 o’clock in the forenoon of January 15, 
1942. be required to bear a valid passport 
in order to depart from or enter into the 
continental United States, the Canal 
Zone, the Commonwealth of the Philip¬ 
pines, and all territories, continental or 
insular, subject to the jurisdiction of the 
United States, except that, effective im¬ 
mediately. no such person shall depart 
from or attempt to depart from any such 
territory for any foreign country or terri¬ 
tory in the Eastern Hemisphere, or any 
foreign country or territory in the West¬ 
ern Hemisphere under the Jurisdiction of 
Great Britain in which the United States 
maintains defense bases or in which such 
bases are being constructed by or under 
contract with the Government of the 
United States, unless he bears a valid 
passport for such travel Issued by or 
under authority of the Secretary of State 
or is otherwise authorized by the Secre¬ 
tary of State to depart from any terri¬ 
tory subject to the Jurisdiction of the 
United States for any foreign territory 
mentioned In this section.* 

*168.1 to 58.11. inclusive, issued under 
authority contained in sec. 1 of Proclamation 
2623. November 14. 1941. 6 PA. 6821, and the 


act of Congress approved May 22 , 1918, 40 
Stat. 609, as a men ded by the act approved 
June 21. 1941. Public Law 114. 77tn Cong, 66 
Stat. 262. 

8 68.2 Limitations upon travel after 
January IS, 1942. After 6 o’clock in the 
forenoon of January 15.1942, no citizen 
ot the United 8tates or person who owes 
allegiance to the United 8tates *han de¬ 
part from or enter into or attempt to 
depart from or enter into the continental 
United States, the Canal Zone, the Com¬ 
monwealth of the Philippines, and all 
territories, continental or insular, sub¬ 
ject to the Jurisdiction of the United 
States, unless he bears a valid passport 
which has been issued by or under au¬ 
thority of the Secretary of 8tate and 
which, in the case of a person entering 
or attempting to enter any such terri¬ 
tory. has been verified by an American 
diplomatic or consular officer either In 
the foreign country from which he 
started his journey, or in the foreign 
country in which be was last pr esent it 
such country is not the one from which 
he started his journey, or unW s be 
within one of the exceptions prescribed 
in 88 58.8-68.4. No fee shall he collected 
by a diplomatic or consular officer of the 
United States for or in connection with 
such verification.? 

8 58.3 Exceptions to regulations t» 
88 S8.1-S&2. No vaUd passport dull be 
required of a citizen of the United 
States or a person who owes allegiance 
to the United States: 

(a) When travelling b e twee n the con¬ 
tinental united States and the Territory 
of Hawaii. Puerto Rico, and the virgin 
Islands, or between any such places; or 

(b) When travelling between points in 
the continental United States and points 
In Canada: Provided, That this exception 
shall not be applicable to any such per¬ 
son when travelling to or arriving from a 
place outside the continental united 
States via Canada for which a vaUd pass¬ 
port is required under these rules and 
regulations; or 

(c) When travelling between points in 
the continental United States and points 
in Mexico: Provided, That this exception 
shall not be applicable to any such per¬ 
son when travelling to or arriving from 
a place outside the continental United 
States via Mexico for which a vaUd pass¬ 
port is required under these rales and 
regulations; or 

(d) When travelling b e twee n the con¬ 
tinental United States or Puerto Rico 
or the Virgin Islands and islands adjacent 
to Canada or the United States or the 
Islands of the West Indies, including the 
Bahamas, except any such Island as Is 
subject to the jurisdiction of a non- 
American country other than Great Brit¬ 
ain and any such Is l and nhject to the 
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(b) Prior to 6 o’clock in the forenoon 
of February 15. 1542, no seaman shall be 
required to bear a passport In order to 
enter any territory of the United States 
mentioned In i 58.2 of these rules and 
regulations. 

(c) The term “seaman** shall, for the 
purpose of these rules and regulations. 
Include, in addition to the persons ordi¬ 
narily described by that term, all owners, 
masters, officers, and members of crews 
and other persons employed or engaged 
on vessels in any capacity.* 

I5&5 Persons considered at bearing 
passports. Every citizen of the United 
8tates. or person who owes allegiance to 
the United 8tates, who is Included in a 
valid passport issued by or under au¬ 
thority of the Secretary of State shall 
for the purpose of these rules and regula¬ 
tions be considered as bearing a separate 
valid pa s spo rt if such passport is pre¬ 
sented to the appropriate official at the 
time he departs from or enters Into or 
attempts to depart from or enter into 
any territory of the United States men¬ 
tioned in 1582 of these rules and regula¬ 
tions.* 

158 JS Restrictions upon travel on ves¬ 
sel* of be&gcrent states. Nothing in 
these rules and regulations shall be con¬ 
strued to authorise the travel of a citizen 
of the United States, or a person who 
owes allegiance to the United States, on 
any vessel of any state named in any 
proclamation issued by the President un¬ 
der authority of f 1 (a) of the Joint reso¬ 
lution of Congress approved November 
4. 1939. on or over the North Atlantic 
Ocean north of 35* north latitude and 
east of 65* west longitude, or on or over 
other waters adjac ent to Europe, or over 
the co nt i n e nt of Europe or adjacent is¬ 
land!, unl es s , when required under the 
authority of such Joint resolution, he first 


insular, subject to the jurisdiction of the 
United 8tates. of a citizen of the United 
States or a person who owes allegiance 
to the United States if the Secretary of 
State or his representative considers 
such departure or entry prejudicial to 
the interests of the United States, not¬ 
withstanding the fact that such person 
may bear a valid passport or be destined 
for or arriving from a place outside any 
such territory of the United States for 
which a valid passport is not required 
under these rules and regulations.* 

158.8 Attempt of a citizen or national 
to enter without a valid passport. If any 
person who alleges that he is a citizen of 
the United States or a person who owes 
allegiance to the United States attempts 


the continental united States or Puerto 
Rico or the Virgin Islands to any foreign 
territory other than Canada or Mexico 
via any of the islands m ention ed in this 
section or returning to the United States 
or Puerto Rico or the Virgin Islands via 
any such islands from foreign territory 
other than Canada or Mexico; or 
(a) When departing from or entering 
Into the United States as an officer or 
member of the personnel of t he 

United States Army or the United 8tates 
Navy oo a vess el operated by the United 
Sta t e s Army or the United States Navy; 


to enter any territory of the United 
States contrary to the provisions of these 
rules and regulations, the appropriate 
officer of the United States at the port 
at which the attempt is made to enter 
inch territory, if satisfied that such per¬ 
son is a citizen of the United States or a 
person who owes allegiance to the United 
States, shall detain such person and im¬ 
mediately report the facts in the case to 
the Secretary of 8tate and await his 
instructions.* 

] 158-9 Optional use of a valid passport 
Nothing in these rules and regulations 
shall be construed to prevent the use of 
a valid passport by any cit i z e n of the 
United States, or a person who owes al¬ 
legiance to the United States, in a case 
in which a passport is not req uir ed by 
these rules and regulations.* 

i 156.10 Discretional exercise of au¬ 
thority in passport matters. Nothing in 
these rules and regulations shall be con¬ 
strued to prevent the Secretary of 8tat* 
from exercising the discretion resting in 
him to refuse to issue a passport, to re¬ 
strict its use to certain countries, to with¬ 
draw or caned a passport already issued, 
or to withdraw a passport for the purpose 
of restricting its validity or use in cer¬ 
tain countries.* 

j 156.11 Demotion of the term "con¬ 
tinental United States" The term “con¬ 
tinental united States’*, as used in these 
rules and regulations, includes the ter¬ 
ritory of the several states of the UUtted 
States and Alaska.* 
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Statement of Questions Presented 


1. Whether the Secretary of State may refuse to renew 
a passport because of a citizen’s refusal to execute an 
affidavit as to whether he is or ever was a member of the 
Communist Party. 

2. Whether the Secretary may refuse to renew a pass¬ 
port because of claimed past political associations, where 
the applicant, an artist, desires to travel abroad to paint 
pictures. 

3. Whether the Secretary’s denial can be based upon 
information not disclosed to the applicant in a quasi-judicial 
hearing. 

4. Whether the Secretary may impose substantive con¬ 
ditions, not authorized by Congress, upon the issuance of 
passports. 

5. Whether the Secretary’s regulations of August, 1952 
do not conflict with the will of Congress as expressed in 
the Act of June 14, 1902, and in the Internal Security Act 
of 1950. 

6. Whether the regulations were not promulgated in 
violation of the Administrative Procedure Act. 

7. Whether the accusations against appellant were 
grounds for passport denial even under the Secretary’s 
regulations. 
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Jurisdictional Statement 


The District Court had jurisdiction under the provi¬ 
sions of D. C. Code 11-305 and 306; § 10 of the Adminis¬ 
trative Procedure Act, 5 U. S. C. § 1009; and 28 U. Sj. C. 
§2201, as set forth in the complaint (J.A. 1). The juris¬ 
diction of this Court is invoked under the provisions of 
28 U. S. C. § 1291. | 

Statement of the Case 

Appellant is an American citizen by birth, 74 years of 
age (J.A. 3). He is an internationally known artist (J.A. 
2, 8). For many years Mr. Kent has used passports for 
travel abroad. In 1951 he wrote the State Department^ as 
follows: 

“I want to go somewhere to paint pictures. I have 
two places in mind. One is Ireland where, on the 
coast of Donegal, I once spent some months, and the 
other is P$ru, where I have always wanted to paint 
the mountains and ruins of the Inca civilization^ I 
want to go there to paint pictures and for nothing 
else. Would a passport be issued to me for tjiat 
purpose?” (J.A. 10). 

i . 

. ' •} • 

The Passport Office Director replied: | 

“ • • * the Department is not willing at this time to 
grant you passport facilities for travel to any 
countries for any purpose” (J.A. 10). 

j 

On June 1, 1955 appellant again applied for a passport 
in order to attend a meeting of the World Council of Peace 
in Helsinki, Finland on June 22, 1955 (J.A. 11). ^he 
Director replied on June 29, 1955 that: 

“the Department of State is obliged to disapprove 
your request tentatively on the ground that the 
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granting of such passport facilities is precluded 
under the provisions of Section 51.135 of Title 22 
of the Code of Federal Regulations” (J.A. 22). 

This letter stated that 

“ * * * it has been alleged that you were a Communist. 

“The Department has concluded that your case 
also falls within the scope of sub-sections (b) and 
(c) of Section 51.135 of the Regulations. It is the 
opinion of the Department that the evidence indicates 
on your part a consistent and prolonged adherence 
to the Communist Party line on a variety of issues 
and through shifts and changes of that line for an 
extended period of time” (J.A. 22-23). 

The letter made reference to articles and speeches of 
appellant and to organizations on the Attorney General’s 
list with which he had some connection. It also charged 
that appellant petitioned the Attorney General “criticizing 
the use of paid informers”, that appellant “sought the 
repeal of the Walter-McCarran Law” and “urged release 
on bail of Steve Nelson who was convicted of sedition in 
Pennsylvania” (J.A. 25). It was not claimed in the 
Director’s letter that any of appellant’s activities con¬ 
stituted a violation of law. The Director’s letter also 
charged that 

“ • • • in 1950 you used your passport in violation 
of the restrictions contained therein and travelled 
to Czechoslovakia, Russia and Finland. The pass-, 
port was valid only for travel to the British Isles, 
France, Sweden, Norway and Denmark” (J.A. 24) 

and 

“ * * * You were also alleged to have laid a wreath 
at the grave of John Reed, a founder of the Com¬ 
munist Party in this country, during your unlawful 
sojourn in Russia” (J.A. 24). 
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Appellant was offered a hearing in order to “present 
your case and all relevant information informally to the 
Passport Office” (J.A. 27). He was told that “In sqch 
case, you will be required to submit a sworn statementj as 
to whether you are now or ever have been a Communist” 
(J.A. 27). | 

The Director’s letter had arrived too late for appel¬ 
lant’s intended June trip (J.A. 12). On July 19, 1955 the 
Director wrote appellant that the non-Communist affidavit 
“should include a complete explanation of your alleged 
Communist activities as set forth in a previous letter fpom 
the Department to you” (J.A. 31). 

! 

On August 2, 1955, appellant filed an application for a 
passport, the refusal of which led to the present action. 
He stated in the application that the sole purpose tyas 
“prosecution of profession and pleasure” (J.A. 39). 'the 
countries intended to be visited were England, Ireland, 
France, Switzerland, Denmark, Norway, Sweden, Finland, 
Italy and Czechoslovakia (ibid.). 

. 

Following appellant’s inquiry as to the delay in {he 
processing of this application, the Director wrote that ‘ ‘ The 
record of Mr. Kent’s case is in the process of being re¬ 
examined by various officers of the Department and a 
report of evaluation is expected to be forthcoming in the 
near future” (J.A. 31-32). Subsequently the Director 
offered appellant “an informal hearing of the nature out¬ 
lined in Section 51.137 of the Passport Regulations if |he 
wishes to make any statement in explanation or denial of 
the allegations set forth in the Department’s tentative 
refusal letter” (J.A. 32). 

I- 

Appellant’s counsel pointed out that a hearing under 
Section 51.135 was useless if the Department would not hct 
upon the application by reason of appellant’s refusal jto 
execute the required affidavit (J.A. 33-34). Nevertheless, 
such a hearing was held because of the Department’s 


i 
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unwillingness to render a decision in its absence (J.A. 
34-72). 

At the informal hearing no witness appeared to testify 
against appellant. The Department offered his recent auto¬ 
biography, “It’s Me 0 Lord”, into evidence, over an objec¬ 
tion by appellant’s counsel that the contents of the book 
were not relevant to Mr. Kent’s right to travel (J.A. 44). 
Appellant stated that every statement made in the book 
was accurate (J.A. 47). The Department’s representatives 
read into the record certain excerpts from the book and 
introduced into evidence Mr. Kent’s testimony before the 
McCarthy Committee (J.A. 56). 

Appellant declined “to submit a statement under oath 
or affirmation as to membership in the Communist Party 
or membership in the Communist front organizations” 
(J.A. 59). The Department also suggested that appellant 
“submit evidence that he has done something on the other 
side, of things that were antagonistic to the Communist 
Party, that showed that he did something not along the 
line” (J.A. 62-23). To this he responded: 

“I think that I could very easily think of a number 
of things that I have done and principles I have 
advocated that they wouldn’t like one single bit. I 
would have to think about them. Because I have 
not been concerned with whether I believed in what 
I believe in is believed by others, by the Communists 
or what. But, I’m not going to say that because, as 
I said before, I consider this irrelevant” (J.A. 62). 

The Director of the Passport Office declined to make 
any decision upon appellant’s application for a passport 
on the following ground: 

“At the informal hearing, at which you were 
represented by counsel, you declined to furnish a 
statement, subscribed and sworn to under oath or 
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affirmation with respect to your present or past 
membership in the Communist Party, insisting that 
such a statement was irrelevant. Moreover, you 
refused to discuss or furnish any information con¬ 
cerning your alleged affiliation with Communist front 
organizations or other alleged Communist activities 
on the same ground. These allegations, which you 
have neither refuted nor explained, were detailed 
in my letter to you of June 29, 1955” (J.A. 73). 

I 

Appellee failed to make any response to appellaijit’s 
inquiry as to whether the Board would deviate from jits 
established practice in such cases and entertain an appeal 
(J.A. 74-75). 

Appellant instituted suit in the District Court on No¬ 
vember 16, 1955. The relief sought was a decree that 
appellant was entitled to a renewal of his passport and a 
direction that appellee renew it (J.A. 2). 

Appellant moved for a preliminary injunction and for 
summary judgment upon the complaint and a supporting 
affidavit (J.A. 7). 

Appellee moved for judgment on the pleadings and, 
alternatively, for summary judgment, upon a supporting 
affidavit of the Director of the Passport Office (J.A. 76)1. 

It was admitted, in the affidavit, that the appelleie’s 
refusal to act upon the passport application was based upon 
the refusal to execute an affidavit “as to whether or ijiot 
he is under the direction, domination or control of the 
Communist movement”, and to submit any evidence ‘fto 
show that he has done anything in opposition to the Com¬ 
munist Party line” (J.A. 78). 

The Director stated that she had demanded the affidavit 

because of information received from various sources, 

| 

including “confidential reports from another agency of 
the Government” (J.A. 79). 

I 

l 

i 

I 


I 

i 
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The District Court denied appellant’s motions, granted 
appellee’s motion for summary judgment and dismissed the 
complaint (J.A. 85). The sole basis for the Court’s action 
was the failure of appellant to execute the affidavit de¬ 
manded by appellee (R. 84). 

Statutes, Executive Order and Regulations 

The statute involved is the Act of July 3, 1926, c. 772, 
§ 1, 44 Stat. 887, 22 U. S. C. § 211a: 

The Secretary of State may grant and issue pass¬ 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic represent¬ 
atives of the United States, and by such consul gen¬ 
erals, consuls, or vice consuls when in charge, as the 
Secretary of State may designate, and by the chief or 
other executive officer of the insular possessions of 
the United States, under such rules as the President 
shall designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue, 
or verify such passports. 

Executive Order No. 7856, Mar. 31, 1938, 3 F. R. 681, 
provides in pertinent part, 22 CFR §§ 51.75, 51.77: 

Section 51.75. Refusal to issue passport. 

The Secretary of State is authorized in his discre¬ 
tion to refuse to issue a passport, to restrict the pass¬ 
port for use only in certain countries, to restrict it 
against use in certain countries, to withdraw or can¬ 
cel a passport already issued, and to withdraw a 
passport for the purpose of restricting its validity or 
use in certain countries. 

Section 51.77 Secretary of State authorized to make 

passport regulations. 

The Secretary of State is authorized to make reg¬ 
ulations on the subject of issuing, renewing, extend- 
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ing, amending, restricting, or withdrawing passpojrts 
additional to the rules in this part and not incon¬ 
sistent therewith. 

i 

The Regulations, which appear in 22 CFR, 1954 Suj)p. 
(as of Jan. 1, 1955) §§ 51.135-143 and §§ 51.151-51.170, ^re 
in pertinent part set forth in the Appendix to the appjel- 
lant’s brief in the companion case, Briehl v. Dulles , U. jS. 
App. D. C. No. 13137. 

Statement of Points 

1. The District Court erred in denying appellant’s 
motions for summary judgment and preliminary injunction. 

2. The District Court erred in granting appellee’s 
motion for summary judgment. 

i 


Appellant had a constitutional right to travel in t)ie 
pursuit of his profession as an artist, for which travel! a 
passport is required. This right was denied him by t)ie 
Secretary’s establishment of political standards as a condi¬ 
tion to travel and his refusal to act upon appellant’s applica¬ 
tion for passport renewal in the absence of his executing! a 
political test oath required by appellee’s regulations. These 
conditions to appellee’s favorable action violate appel¬ 
lant’s rights under the Fifth Amendment to travel and 
under the First Amendment to freedom of conscience, speech 
and association. 

n 

Appellee’s regulations deprive appellant of procedural 
due process and the quasi-judicial hearing to which he jis 
entitled under the recent decisions of this Court. TJie 
regulations permit charges of an unconstitutional vaghe- 
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ness. Appellant was never confronted by the testimony of 
witnesses or other evidence against him. Appellee’s appeal 
procedure is grounded upon the test oath, a sworn petition 
to meet vague and unproven charges, and a hearing before 
the Board of Passport Appeal, without evidence, followed 
by a secret Board report to the appellee. 

ni 

The Secretary of State is not authorized by law to con¬ 
dition passports upon grounds other than proof of citizen¬ 
ship and compliance with requirements of administrative 
detail. His regulations of August, 1952 conflict with the 
will of Congress as set forth in the Act of June 14, 1902 
and in the Internal Security Act of 1950. Bead together 
these statutes require the issuance of passports to every 
American citizen who is not presently a member of an 
organization required by a final order to register as a 
Communist organization. Further, the regulations were 
not promulgated in compliance with the Administrative 
Procedure Act. 

IV 

The accusations against appellant furnish no ground 
for a passport denial even under appellee’s regulations. 
There is no suggestion of current membership in the Com¬ 
munist Party or of action under its discipline and in its 
“interests” [§ 51.135(a)]; of Communist controlled activi¬ 
ties supporting the Communist movement [§ 51.135(b)]; 
or that appellant’s trip to paint pictures is intended to and 
will advance that movement [§ 51.135(c)]. 


Introductory Statement 

The issues in this case are identical with those pre¬ 
sented in the companion case of Briehl v. Dulles, No. 131^7. 
There would be no advantage, either to the Court or to 
the parties, to repeat the arguments made in the appel¬ 
lant ’s brief in that case, which was written by the under¬ 
signed counsel. Accordingly we respectfully refer tihe 
Court to the arguments set forth therein. 

i 

j 

POINT I 


Appellant’s constitutional right to travel could not 
be conditioned upon his execution of a non-Communist 
affidavit or compliance with any other political test. 


POINT II 

i 

Appellee’s regulations deprive appellant of pro¬ 
cedural due process and the quasi-judicial hearing to 
which he is entitled under the recent decisions of this 
Court 

i 

POINT III 

I 

The regulations are not authorized by statute, they 
conflict with the will of Congress and were invalidly 
promulgated. 

POINT IV 

The Secretary has not made out a case against 
appellant even under his regulations. 

i 

l 

Appellee’s affidavit filed below charges that appellant 
was “a consistent supporter” of organizations on the 
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Attorney General’s list or cited as “Communist organi¬ 
zations” by one or more legislative committees (J.A. 
79-81); that appellant’s “activities have induced others 
to conclude” that he was a Communist or Communist 
sympathizer (J.A. 81); that he “has been active in pro¬ 
grams supporting nationally known individual Communist 
party members”, particularly in certain federal election 
campaigns (J.A. 81); that he asserted his constitutional 
privilege before the McCarthy Committee (J.A. 82); and 
that he expressed views on the subject of peace different 
from those of the State Department (J.A. 82-83). 

None of these allegations brings the appellant within 
appellee’s own regulations, assuming arguendo their 
validity. Section 51.135(a) relates only to persons who 
are presently members of the Communist Party, or who 
recently terminated such membership under circumstances 
indicating that “they continue to act in furtherance of 
the interests and under the discipline of the Communist 
Party.” The appellee has never charged appellant with 
coming under that section. The Passport Director’s letter 
stated: “In your case it has been alleged that you were 
a Communist” (J.A. 23). Neither the date of such alleged 
membership nor the date and circumstances of any alleged 
termination are suggested by appellee, and the letter makes 
reference only to two subsections, (b) and (c), of Section 
51.135 (J.A. 23). It may also be noted that appellant’s 
book, “It’s Me 0 Lord”, introduced in evidence by the 
Passport Office itself, makes reference to his sworn testi¬ 
mony denying membership in the Communist Party (J.A. 
15, 51; Exhibit 9, pp. 598-9). 

Nor do the allegations make out a case under sub¬ 
section (b), which refers to persons “who engage in activi¬ 
ties which support the Communist movement” under cir¬ 
cumstances indicating that they have done so “as a result 
of direction, domination or control exercised over them 
by the Communist movement”. The reference by appellee 
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to organizations on the Attorney General’s list or other¬ 
wise cited is obviously a nullity in view of Shachtyian 
v. Dulles, 96 App. D. C. 287, 225 F. (2d) 938. Nowljere 
is there any indication either that these activities *‘^up- 
port the Communist movement” or that they are the ^re¬ 
sult of control by the Communist Party. This Count’s 
decision in Boudin v. Dulles, — App. D. C. —, — F. (2d)—, 
decided June 28, 1956, requires findings supporting both 
these charges before subsection (b) can be invoked, j 

i 

I 

The allegations do not establish a case under sjub- 
section (c), which refers to persons who are going abroad 
“to engage in activities which will advance the Commuijist 
movement for the purpose, knowingly and willfully, 1 , of 
advancing that movement”. Appellant’s sworn statement 
that he is going abroad to paint is not controverted. In¬ 
deed, appellee is not interested in the purpose of the tijip. 
His position is tersely set forth in Mrs. Shipley’s letterlof 
March 21, 1951, that there would be no passport “for 
travel to any countries for any purpose” (J.A. 11). 

It is perfectly clear from the way in which these regu¬ 
lations are applied that the State Department is not con¬ 
cerned about the purpose of anyone’s trip and that Its 
intention is to prevent people from traveling, even for tjhe 
most innocent or laudable of purposes, if their political 
activities or views have met with the Department’s disap¬ 
proval. Nevertheless, we have a right in construing thejse 
regulations to hold the Department to what they say. Sec¬ 
tion 51.135(c) on its face cannot be applicable to a person 
who is going abroad for the purpose of pleasure or paintiiig, 
which is the only issue in this case. To argue that a person, 
because of his political views, might engage in political 
activities would, of course, raise the serious constitutional 
problems familiar to students of “protective custody” apd 
preventive arrest. But subsection (c) as construed requires 
at least a charge that the purpose of the trip is to aid tjie 
Communist movement. That charge cannot be made upon 
this record. 
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Appellee’s charges are quite bizarre in many respects. 
Certainly the statement that one has asserted his constitu¬ 
tional privilege before a Congressional committee does not 
bring the witness within the Department’s regulations. 
Such a construction would constitute a denial of due process. 
Slochower v. The Board of Higher Education, — U. S. —> 
No. 23, Oct. Term 1955. 

Appellee’s visit in 1950 to a country for which his pass¬ 
port was not valid raises no issue under Section 51.135. 
This allegation, particularly in view of its vintage, is 
obviously thrown in for coloration. There is no indication 
that the Department has taken a similar position with 
respect to the many Americans who travel to countries for 
which their passports do not make them eligible, the most 
spectacular of whom was Senator Malone of Nevada (The 
New York Times, Aug. 7,1956, p. 5). Such travel is not in 
violation of law, for the Nationality Act merely forbids 
departure from or entry into the United States of an 
American citizen without an American passport (8 U. S. C. 
§ 1185). The absence of passport coverage may lead 
the Department of State to deny its protection to an 
American citizen while in a country to which he has not 
been “introduced” by a passport; but it does not make 
such travel unlawful. The meaning of limited passport 
coverage is shown by the Department’s announcement on 
May 1, 1952, “that it was taking additional steps to warn 
American citizens of the risks of travel in Iron Curtain 
countries by stamping all passports not valid for travel in 
those countries unless specifically endorsed by the Depart¬ 
ment of State for such travel” (Department of State Press 
Release No. 241) and that “In making this announcement 
the Department emphasized that this procedure in no way 
forbids American travel to those areas” (ibid.). 
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CONCLUSION 

i 

i 

i 

The order below should be reversed and summary 
judgment directed in favor of appellant. 

j 

Respectfully submitted, 

i 

Leonard B. Boudin, 

25 Broad Street, 

New York 4, N. Y. ! 

David Rein, 

21114th Street, N. W., 
Washington 5, D. C. 

Attorneys for Appellant. 

Victor Rabinowitz, 

Joseph Forer, 

of Counsel. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Whether the district court properly dismissed appellant’s 
complaint on the ground that he failed to exhaust his admin¬ 
istrative remedy. 

2. Whether the district court properly dismissed appellant’s 
complaint on the ground that he did not qualify for a pass¬ 
port due to his failure to execute, as required by the Pass¬ 
port Regulations, an affidavit concerning present or past mem¬ 
bership in the Communist Party. 
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counterstatement of the case 

i 

This is an appeal from a summary judgment entered for 
appellee in an action brought by appellant for declaratory and 
injunctive relief. The complaint (J. A. 2 - 4 ) sought a judg¬ 
ment declaring that appellant is entitled to a passport, that the 
Passport Regulations of the Secretary of State are in violation 
of the applicable statutes and the Constitution, and that the 
Secretary’s refusal to issue a passport to appellant constitutes 
a violation of appellant’s statutory and constitutional rights. 
The complaint further prayed that the court enjoin the Secre¬ 
tary from continuing to deny appellant a passport, and that 
it direct the Secretary to issue a passport to appellant (J. A. 4). 
Appellant alleged that, as an American citizen, he had a right 
under the First, Fifth, Ninth, and Tenth Amendments to tijavel 
outside of the United States; that the Passport Regulations 
were in violation of the statutes and the First and Fifth Amend¬ 
ments; that due process requirements had not been complied 
with; and that consequently the action of the Secretary in 
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connection with appellant’s application for a passport was 
unlawful (J. A. 3). The complaint further alleged that appel¬ 
lant had exhausted his administrative remedies (J. A. 4). The 
facts are as follows: 

On June 1, 1955, appellant, an artist, filed with the Depart¬ 
ment of State an application for a passport for the stated pur¬ 
poses of visiting England and attending a meeting of the World 
Council of Peace in Helsinki, Finland (J. A. 11, 76). By letter 
of June 29, 1955 (J. A. 22-28), Miss Frances Knight, Director 
of the Passport Office, informed appellant on behalf of the 
Secretary of State “ * * * that after careful consideration of 
your application for passport facilities, the Department of 
State is obliged to disapprove your request tentatively on the 
ground that the granting of such passport facilities is precluded 
under the provisions of Section 51.135 of Title 22 of the Code 
of Federal Regulations” (J. A. 22). Miss Knight stated that 
“[i]n your case it has been alleged that you are a Communist” 
(J. A. 23). 1 Miss Knight added that the Department had 
concluded that appellant’s case also fell within the scope of 
subsections (b) and (c) of Section 51.135, since the evidence 
indicated, on appellant’s part, “* * * a consistent and pro¬ 
longed adherence to the Communist Party line on a variety of 
issues and through shifts and changes of that line for an ex¬ 
tended period of time * * *” (J. A. 23; see also 22 C. F. R., 
1955 Supp 51.141 (b)). The letter set forth at length and in 
specific detail the numerous organizational affiliations, activ¬ 
ities, statements, and writings of appellant upon which the 
Department’s conclusions were based (J. A. 23-27). Miss 
Knight advised appellant that he might present his case and 
all relevant information informally to the Passport Office either 
in writing or, accompanied by counsel, before a hearing officer, 
in accordance with Section 51.137 of the Passport Regulations. 

1 * * * The Passport Regulations, 22 C. F. R., 1955 Supp., & 51.135, provide 
that no passport, except one limited for direct and immediate return to the 
United States, shall be issued to: (a) Persons who are members of the 
Communist Party or who have recently terminated such membership under 
such circumstances as to warrant the conclusion—not otherwise rebutted 
by the evidence—that they continue to act in furtherance of the interests 
and under the discipline of the Communist [sic] party * * 
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Appellant was informed that whether or not he requested a 
hearing it would be necessary for him to submit a sworn state¬ 
ment as to whether he was then or ever had been a Communist 
(J. A. 27). 

Thereafter, on August 2,1955, appellant filed a new applica¬ 
tion for a passport stating that he desired to visit England, 
Ireland, France, Switzerland, Denmark, Norway, Sweden, 
Finland, Italy, and Czechoslovakia for business and pleasure 
(J. A. 12, 77-78). On September 29, 1955, Miss Knight in¬ 
formed appellant’s attorney by letter that the informal heairing 
procedure was still open to appellant if he wished to make any 
statement in explanation or denial of the allegations set forth 
in the Department’s letter of June 29,1955, tentatively refusing 
appellant’s earlier application (J. A. 32). Appellant’s attorney 
replied on October 27, 1955, that appellant had “* * * taken 
the position that the Passport Office’s demand for an affidavit 
under Section 51.142 of the Regulations is unlawful and that 
for that reason and as a matter of conscience, he will not re " 
spond to such a demand” (J. A. 33). 

On November 8, 1955, appellant appeared with counsel for 
an informal hearing in the Passport Office (J. A. 34-64). ! At 
the hearing appellant declined to make any attempt to refute 
or deny the allegations contained in the Department’s letter 
of June 29, 1955. In “refusing to consider” these allegations 
(J. A. 47), appellant took the position that as an American 
citizen he was entitled to a passport and that consequently any 
matters unrelated to the question of citizenship were irrelevant 
to the Department’s consideration of his application (j[ A. 
4 4rAS, 55-57, 61-63). Appellant was again reminded that! the 
Passport Regulations required, if deemed necessary by the |De- 
partment of State, that he submit a sworn statement relajtive 
to membership in the Communist Party. He was again asked 
to submit such a statement, and appellant again refused to 
comply with this request (J. A. 57-59, 62-63). 

Accordingly, Miss Knight informed appellant by letted of 
November 25, 1955, that the Department of State would give 
no further consideration to appellant’s application until such 
time as he was willing to comply with the Passport Regula¬ 
tions (J. A. 72-73). 
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Persisting in his refusal to submit the required affidavit, ap¬ 
pellant filed his complaint in this action on December 14,1955 
(J. A. 2-4). On February 7,1956, appellant filed motions for 
a preliminary injunction and for summary judgment, sup¬ 
ported by appellant's affidavit and accompanying exhibits 
(J. A. 7-75). ' 

The Secretary filed his answer on February 13, 1956 (J. A. 
4-6). After answering the specific allegations of the com¬ 
plaint, the Secretary set forth as separate defenses the failure 
of the complaint to state a claim upon which relief could be 
granted; the court's lack of jurisdiction over the subject mat¬ 
ter; appellant's failure to comply with the Passport Regula¬ 
tions and consequent ineligibility for a passport; and appel¬ 
lant's failure to exhaust his administrative remedies (J. A. 5-6). 

On February 23, 1956, the Secretary of State filed a motion 
for judgment on the pleadings or in the alternative for sum¬ 
mary judgment, supported by the affidavit of Miss Knight 
(J. A. 76-84). The affidavit related the foregoing facts and 
stated that Miss Knight deemed it necessary (J. A. 79): 

* * * to require the plaintiff to execute, as a part of 
his application, an oath or affirmation as to present and 
past membership in the Communist Party because of 
information set forth in (a) government publications, 
news reports and other public sources; (b) records of 
the Department of State and confidential reports from 
its officers in foreign countries; and (c) confidential 
reports from another agency of the Government; which 
information compelled me to conclude that the plaintiff 
has manifested a consistent and prolonged adherence 
to the Communist Party line on a variety of issues 
through shifts and changes of that line. 

The affidavit set forth in detail a summary of the information 
obtained from public sources (J. A. 79-83). Included was 
evidence that appellant “* * * has been a consistent sup¬ 
porter of Communist organizations—at least 85, according to 
Congressional Committee reports—as evidenced by his sup¬ 
port, for example, of # # * 23 organizations, all cited by the 
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Attorney General as ‘Communist’ pursuant to Executive Or¬ 
der 9835 * * *” (J. A. 79). The names of these organiza¬ 
tions and of others, as well as appellant’s connections there¬ 
with and offices held therein, were listed by Miss Knight |(J. 
A. 79-80). The affidavit also quoted from public testimony 
of former Communist Party members, one of whom, Benjamin 
Gitlow, a former vice presidential candidate on the Communist 
Party ticket, testified that appellant was a Communist, and 
another of whom, Maurice Malkin, had testified that if ap¬ 
pellant was not a Communist Party member he was “very 
close to them” (J. A. 81). 

The affidavit also set forth the information obtained from 
the records of the Department of State and from reports from 
its diplomatic and consular officers abroad (J. A. 83-84). 
Finally, Miss Knight stated that “[c]onfidential reports from 
another agency of the Government show inter alia, that plain¬ 
tiff often attended special Communist Party meetings in Chi¬ 
cago, Illinois” (J. A. 84). Miss Knight concluded by stating 
that (J. A. 84): 

* * * [i]n view of the aforenoted information, I still 
deem it necessary for plaintiff to execute the requested 
affidavit before I can further process his application for 
a passport. 

After hearing argument on the respective motions, the dis¬ 
trict court ruled that “* * * the Passport Regulations in ques¬ 
tion are valid and reasonable regulations,” and that appellant 
was “* * * not entitled to relief because he fails first to show 
he has exhausted his administrative remedies, and, second, 
because he fails to qualify for a passport in that he has failed 
to make the non-Communist affidavit which the valid regula¬ 
tions require * * *” (J. A. 84). On March 29, 1956, the 
court entered its order granting appellee’s cross-motion for 
summary judgment and denying appellant’s motions for sum¬ 
mary judgment and for preliminary injunction and dismissing 
the complaint (J. A. 85). Notice of appeal was filed on March 
30,1956 (J. A. 85). 

! 

i 

i 

i 

i 

i 
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INTRODUCTORY STATEMENT 

• . . 

The issues in this case are, as agreed by appellant, appellee, 
and the court below, identical with those presented in the 
companion case of Briehl v. Dulles, No. 13137. The only con¬ 
ceivable difference • between the two cases which could have 
any bearing upon the arguments presented on behalf of the 
Secretary in that case is the fact that appellant here, while 
asserting, like Briehl, the irrelevancy of the allegations of the 
Passport Office, was nevertheless willing to discuss certain of 
the allegations at the informal hearing in the Passport Office. 
Such allegations as were discussed were admitted (R. 34-64). 
Appellant here has thus made his request for a hearing some¬ 
what more meaningful and has advanced the administrative 
process slightly further than was the case w*ith Briehl, where no 
purpose was in fact served by the informal hearing. But on 
the crucial questions relating to present or past membership in 
the Communist Party Kent, like Briehl, refused to make any 
statements or to execute the required affidavit. 

We submit that the above distinction, such as it may be, has 
relevance only to the question of whether this Court’s decision 
in Robeson v. Dulles, C. A. D. C. No. 12983, decided June 7, 
1956, is completely dispositive of this case. While we believe 
that the Robeson case is substantially as controlling of this case 
as it is of the Briehl case, even if we should be wrong on this 
score our other arguments in the Briehl case apply without 
change here. Accordingly, in keeping with appellant’s prac¬ 
tice, we respectfully refer the Court to the arguments set forth: 
therein. 

ARGUMENT 

I 

The District Court properly dismissed appellant’s complaint 
on the ground that he failed to exhaust his administrative 
remedy 

A. This court’s decision in Robeson ▼. Dulles, C. A. D. C. No. 12983, decided 

June 7,1956, is dispositive of the issues in this case 

B. In failing to execute the required affidavit, appellant has halted the 

administrative processing of his application for a passport and 
has prevented the Secretary of State from reaching a final decision 
from which appellant might have attempted to seek judicial relief 
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II I 

I 

Appellant has not qualified for a passport under the applicable 
statutes and regulations and hence is not entitled to the 
relief he seeks in this suit 

i 

A. The Secretary of State is empowered to make reasonable regulations 

governing and restricting the issuance of passports 

B. Appellant’s failure to execute the affidavit requested of him by the Pass¬ 

port Office is a procedural bar to the maintenance of this action 

C. In refusing to file the requested affidavit, appellee failed to meet; his 

burden of showing prima facie entitlement to a passport and failed 
to make the full and fair disclosure required of him 

l 

CONCLUSION 

i 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 

George Cochran Doub, 
Assistant Attorney General. 
Oliver Gasch, 

United States Attorney. 
Paul A. Sweeney, 

B. Jenkins Middleton, 

Attorney sj. 
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Statement of Questions Presented 


j 

1. Whether the Secretary of State may refuse to renew; 
a passport because of a citizen’s refusal to execute an affi-j 
davit as to whether he is or ever was a member of the; 
Communist Party. 

2. Whether the Secretary may refuse to renew a pass¬ 
port because of claimed past political associations, where I 
the applicant, a psychiatrist, desires to travel abroad to | 
attend medical conventions. 

3. Whether the Secretary's denial can be based upon! 
information not disclosed to the applicant in a quasi-! 
judicial hearing. 

4. Whether the Secretary may impose substantive con-1 
ditions, not authorized by Congress, upon the issuance of j 
passports. 

o. Whether the Secretary's regulations of August, 1952 | 
do not conflict with the will of Congress as expressed in j 
the Act of June 14, 1902, and in the Internal Security Act 
of 1950. 

6. Whether the regulations were not promulgated in ! 
violation of the Administrative Procedure Act. 

| 

7. Whether the accusations against appellant were i 
grounds for passport denial, even under the Secretary's ! 
regulations. 
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Jurisdictional Statement 


The District Court had jurisdiction under the provi¬ 
sions of D. C. Code 11-303 and 306; §10 of the Adminis¬ 
trative Procedure Act, 5 U. S. C. § 1009; and 28 U. S. C. 
§ 2201, as set forth in the complaint (J.A. 2). The juris¬ 
diction of this Court is invoked under the provisions of 
28 U. S. C. § 1291. 


Statement of the Case 

Appellant is a citizen of the United States engaged 
since 1930 in the practice of medicine. During this entire 
period he has specialized in psychiatry, both in civilian 
life and in military service (J.A. 2, 11). He was Chief 
Psychiatrist of several Army hospitals, ultimately holding 
the rank of Lieutenant-Colonel (J.A. 11). He is a Fellow 
of the American Psychiatric Association and a member 
of the International Psvchoanalvtical Association and the 
other leading professional societies in the fields of general 
medicine and of psychiatry (J.A. 2, 11). In the course 
of plaintiff's profession, he has attended meetings abroad 
of the international psychiatric and psychoanalytic societies 
of which he is a member dealing with the subject matter 
of his profession (J.A. 2, 11). 

Thus, in May, 1933, he applied for and obtained a pass¬ 
port in order to attend an international psychoanalytic 
meeting in London and a meeting of the World Federation 
of Health at Vienna (id.). Following his participation in 
and return from these meetings, he reported thereon to 
his local medical societies of Los Angeles. 

In April of 1955, appellant applied for a renewal of his 
passport, stating as a ground therefor his intention to 
attend an international psychoanalytic congress in Geneva 
and a World Mental Health Organization Congress in 
Istanbul (J.A. 3, 11-12). These were the very congresses 
which plaintiff had previously attended on behalf of his 
local societies. On this occasion, however, the Director of 
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the Passport Office wrote plaintiff on May 13,1953, demand¬ 
ing an affidavit as to “whether or not you are now or ever 
have been a Communist", and as to his connection with 
certain groups specitied below, and “any other Communist 
front organizations with which vou mav have been associ- 
a ted" (J.A. 12). When plaintiff, through his counsel, 
pointed out the professional basis for his application and 
challenged the validity of the Passport Regulations and the 
demand for an affidavit (J.A. 12-13), the Passport Office 
Director on May 31. 1935 “tentatively" denied the appli¬ 
cation under Section 51.135 of appellee's regulations (Ap¬ 
pendix, p. i), stating: 

“ • • • it i*s alleged that you were a member of 
the Los Angeles County Communist Party; that you 
were a member of the Bookshop Association, St. 
Louis, Missouri; that you held Communist Party 
meetings; that in 193(5 and 1941 you contributed 
articles to ’he Communist Publication ‘Social Work 
Today’; that in 1939, 1940 and 1941 you were a 
sponsor to raise funds for veterans of the Abraham 
Lincoln Brigade in calling on the President of the 
United States by a petition to defend the rights of 
the Communist Party and its members; that you 
contributed to the Civil Rights Congress bail fund 
to be used in raising bail on behalf of convicted 
Communist leaders in New York City; that you were 
a member of the Hollywood Arts, Sciences and Pro¬ 
fessions Council and a contact of the Los Angeles 
Committee for Protection of Foreign Born and a 
contact of the ‘Freedom Stage, Incorporated’ ” 
(J.A. 13-14, 22-23). 

The Director offered appellant an informal hearing to 
“present your case and all relevant information informally 
to the Passport Office” (J.A. 14, 23). Appellant was 
warned, however: “In such case, you will be required to 
submit a sworn statement as to whether you are now or 
ever have been a Communist” (id.). 
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After further correspondence, appellant appeared it 
an informal hearing in the Passport Office on August 3p, 
1955 (J.A. 29-32). He was told by the Hearing Officer that 
the hearing was held “for the purpose of affording you 
an opportunity to either deny or to explain the allegations 
set forth in the Department's tentative refusal letter” (J.A. 
29). Appellant made out his case by setting forth thje 
professional reasons which necessitated his travel and pass¬ 
port application. 

Although appellant requested that he be confronted by 

the evidence against him, no evidence, through witnesses 

or otherwise, was presented at that hearing or at any other 

time (J.A. 3-4). Indeed, the Hearing Officer admitted that 

he had not read the article entitled “Environment and 

Neurosis" in Social Work Todav which was referred to 

•> 

in the letter of tentative denial and that he had not even 
seen a copy of the magazine (J.A. 39-40). A copy of the 
article appears in the record (J.A. 52-58). Appellant 
declined to execute any affidavit of the kind requested by 
appellee, pointing out. inter alia, that the demand was not 
a lawful one, that it violated appellant’s constitutional 
rights, that it was an effort at entrapment, and that appel¬ 
lant was entitled first to see the evidence, if any, against 
him (J.A. 4). 

The Director of the Passport Office declined to make 
any decision upon plaintiff's application for renewal of 
a passport on the ground that “he refused to explain or 
deny the allegations concerning him” and “to submit ah 
affidavit setting forth whether he was or ever had been a 
member of the Communist Party” (J.A. 61-62). The Board 
of Passport Appeals declined to entertain any appeal for 
the same reason, its counsel stating that the Board waLs 
unaware of any “adverse decision in Dr. Briehl’s case^’ 
(J.A. 17, 18, 60, 61, 64). “ f 

Appellant instituted suit in the District Court on No¬ 
vember 16, 1955. The relief sought was a decree thajt 
appellant was entitled to a renewal of his passport and 
a direction that appellee renew it (J.A. 2-5). Appellant 


! 

i 
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moved for a preliminary injunction and for a summary judg¬ 
ment upon the complaint and a supporting affidavit (J.A. 
9-64). 

Appellee cross-moved for a summary judgment upon an 
affidavit of the Director of the Passport Office (J.A. 65-71). 
The Director admitted therein that the appellee’s refusal 
to act upon the passport application was based upon the 
refusal to execute the affidavit (J.A. 67) and that the 
demand for the affidavit was based upon “reports of a 
confidential character furnished the Department by another 
agency of the Government*’ with respect to the allegations 
against appellant (J.A. 67). 

The District Court denied appellant’s motions and 
granted that of appellee (R. 72). The sole basis for the 
Court's action was appellant’s refusal to execute the 
affidavit demanded by appellee (R. 71-72). 

Statutes, Executive Order and Regulations 

The statute involved is the Act of July 3, 1926, c. 772, 
§ 1, 44 Stat. 887, 22 U. S. C. § 211a: 

The Secretary of State may grant and issue pass- 
I>orts, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic represent¬ 
atives of the United States, and by such consul gen¬ 
erals, consuls, or vice consuls when in charge, as the 
Secretary of State may designate, and by the chief or 
other executive officer of the insular possessions of 
the United States, under such rules as the President 
shall designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue, 
or verify such passports. 

Executive Order No. 7856, Mar. 31, 1938, 3 F. R. 681, 
provides in pertinent part, 22 CFR §§51.75, 51.77: 

Section 51.75. Refusal to issue passport. 

The Secretary of State is authorized in his discre- 
i tion to refuse to issue a passport, to restrict the pass- 
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port for u^e only in certain countries, to restrict it! 
against use in certain countries, to withdraw or can-* 
cel a passport already issued, and to withdraw 3 
passport for the purpose of restricting its validity or 
use in certain countries. 

Skctiox ">1.77. Secret a rtf of Stale authorized to makq 
pass port rep ulat’w ns. 

1 

The Secretary of State is authorized to make reg¬ 
ulations on the subject of issuing, renewing, extendf 
ing, amending, restricting, or withdrawing passports 
additional to the rules in this part and not incon¬ 
sistent therewith. 

The Regulations, which appear in 22 CFR, 1954 Supp. 
(as of Jan. 1 , 1955) §§51.135-143 and §§51.151-51.170, are 
in pertinent part set forth in the Appendix at the conclu¬ 
sion of this brief. 


Statement of Points 

1 . The District Court erred in denying appellant’b 
motions for summary judgment and preliminary injunction. 

2 . The District Court erred in granting appellee’s 
motion for summary judgment. 

1 

1 

! 

Summary of Argument 

i 

1 I 

Appellant had a constitutional right to travel in the 
pursuit of his profession as a psychiatrist, for which travel 
a passport is required. This right was denied him by the 
Secretary’s establishment of political standards as a condi¬ 
tion to travel and his refusal to act upon appellant’s applica¬ 
tion for passport renewal in the absence of his executing a 
political test oath required by appellee’s regulations. The$e 
conditions to appellee’s favorable action violate appel¬ 
lant’s rights under the Fifth Amendment to travel and 
under the First Amendment to freedom of conscience, speech 
and association. I 

1 

i 

i 

1 

I 
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II 

Appellee's regulations deprive appellant of procedural 
due process and the quasi-judicial hearing to which he is 
entitled under the recent decisions of this Court. The 
regulations permit charges of an unconstitutional vagueness. 
Appellant was never confronted by the testimony of wit¬ 
nesses or other evidence against him. Appellee’s appeal 
pr ocedur e is g rounded upon the test oath, a sworn petition 
addressed to vague, unsworn and unproven charges, and 
a hearing, again without confrontation, before the Board 
of Passport Appeals, followed by a secret Board report 
to the appellee. 


III 

The Secretary of State is not authorized by law to con- 
• * 

dition passports upon grounds other than proof of citizen¬ 
ship and compliance with requirements of administrative 
detail. His regulations of August, 1952 conflict with the 
will of Congress expressed by the Act of June 14, 1902 
and by the Internal Security Act of 1950. Read together, 
these statutes require the issuance of passports to every 
American citizen who is not presently a member of an 
organization required by a final order to register as a 
Communist-organization. Further, the regulations were 
invalid in not having been promulgated pursuant to the 
Administrative Procedure Act. 

IV 

The accusations against appellant furnish no ground 
for a passport denial even under appellee’s regulations. 
There is no suggestion of current membership in the Com¬ 
munist Party or of action under its discipline and in its 
“interests” [§ 51.135(a) ]; of Communist controlled activi¬ 
ties supporting the Communist movement [§ 51.135(b)]; 
or that appellant’s trip to a medical convention is intended 
to and will advance that movement [§ 51.135(c)], 
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POINT I 

I 

Appellant’s constitutional right to travel could not 
be conditioned upon his execution of a non-Communist 
affidavit or compliance with any other political test. 

This Court has held, four times since June 1955, that 
American citizens have a constitutional right to travel and 
that the denial of a passport “is subject to a measure of 
judicial review including the question whether the action ot 
the Secretary was arbitrary or capricious or contrary td 

law.” Kraus v. Dulles, -U. S. App. D. C. -, - l 

F. 2nd - decided June 28, 1956; Shachtman v. Dullest 

96 l\ S. App. D. (’. 287. 225 F. 2d 938 (1955); Boudin vi. 

Dulles. -1’. S. App. 1). C.-,-F. 2d-, decided 

June 28, 1956 mod’g 136 F. Supp. 218 (1). D. 0. 1955)j 
Dulles v. X a than. 96 V. S. App. I). C. 190, 225 F. 2d 29 (1955)1 

The Secretary's failure to act upon appellant’s appli¬ 
cation for passport renewal, for refusal to execute an affi¬ 
davit under Section 51.142 of the regulations of August 28* 
1952, violates appellant's right to travel under the Fiftli 
Amendment and his right to freedom of conscience, speech 
and association under the First Amendment. This is tru^ 
both of the regulations as a whole and of the test oath proj- 
vision which symbolizes and implements the appellee 
unlawful interference with appellant’s First Amendmenjt 
rights. 

i 

A. The purpose and effect of political standards upoft 
the right to travel. 

j 

The denial of a passport under the Regulations is a 
punishment of those who in the past have exercised these 
First Amendment rights condemned by the Regulations. 
Persons who have joined the Communist Party or who hav^ 
engaged in “activities which support the Communist move^ 
ment” are entitled to the First Amendment protection^ 

i 


i 

i 

i 
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in doing so, unless their actions have brought them within 
the ambit of the Smith Act, 62 Stat. 808 (1948), 18 U. S. C. 
§ *238."); in such case a criminal prosecution is the only law¬ 
ful sanction under our laws. Passport denial is a penalty 
and an improper one for the exercise of First Amendment 
rights. 

Furthermore, the threat or possibility of a passport 
denial obviously exercises a prior restraint on the exercise 
of such rights. It extends the bait of a passport to persons 
who might desire to exercise them and holds out the threat 
of its denial as a sanction for their exercise. Finally, the 
State Department's policies and regulations on the denial 
and revocation of passports directly repress tho free exer¬ 
cise of speech and association by American citizens while 
thev are abroad. 

The activities alleged, although not proven, in the 
Passport Office Director's letter of tentative denial, are 
all lawful politicaUaetivities protected by tin* First Amend¬ 
ment. The letter appears to charge past lawful member¬ 
ship in certain organizations, the participation in lawful 
meetings, the contribution of articles to a social workers’ 
magazine, petitioning the President and contributing to 
a bail fund. 


These activities are and were perfectly lawful; they have 
led to a tentative denial under § 51.135 of the Regulations 
which refers to activities aiding the Communist movement. 
There was no such denial under §51.136, which prohibits 
the issuance of passports to persons going abroad to engage 
in activities which would violate the laws of the United 
States or which, if carried on in the United States, would 
violate such laws designed to protect the security of the 
United States. Obviously, appellant’s trip to attend inter¬ 
national medical conventions could not justify depart¬ 
mental action under §51.136. 

The First Amendment’s prohibition on abridgement of 
freedom of speech, press and assembly is a restraint on the 
power of Government. Ttinnely v. United States, 90 App. 


I 
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I). C. 3S2, 197 F. 2d 166 (1952), aff’d 345 U. S. 41 (1953).; 
Accordingly, such abridgements are prima facie invalid and 
“ordinarily irrelevant to permissible subjects of govem-j 
mental action." American Communications Association v.j 
Douds . 339 1*. S. 382. 391 (1950); Bridges v. Wixon, 326 
V. S. 135 (1945). Congress may act in this area only ini 
circumstances where “the gravity of the ‘evil/ discounted 

i 

by its improbability, justifies such invasion of free speech 
as is necessary to avoid the danger.” United States v\ 
Dennis. 183 F. 2d 201, 212 (1950), adopted in Dennis vj 
United States. 341 l\ S. 494, 510 (1951). The protection 
of free speech does not bear “an inverse ratio to the 
timeliness and importance of the idea seeking expression.”! 
Bridges v. California. 314 l\ S. 252, 269 (1941). 

The fact that the restriction on appellant's freedom of! 
speech is not direct, but takes the form of preventing his! 
travel, does not make the deprivation any less unconstitu-j 
tional. Bauer v. Acheson. 106 F. Supp. 445, 451-2 (D. D. C.I 
1952). As the Supreme Court said: 


“We must recognize, moreover, that regulation of 
‘conduct' has all too frequently been employed byj 
public authority as a cloak to hide censorship of un¬ 
popular ideas. We have been reminded that ‘It is not! 
often in this countv that we now meet with direct and 
candid efforts to stop speaking or publication as 
such. Modern inroads on these rights come from! 
associating the speaking with some other factor! 
which the state may regulate go as to bring the whole 
within official control’.” 

I 

American Communications Ass’n v. Douds, supra\ 
at 399, quoting Mr. Justice Jackson, concurring 
in Thomas v. Collins, 323 U. S. 516, 547 (1945) 1 


Except in highly limited areas, such as matters of inter¬ 
nal management, United Public Workers v. Mitchell, 330 
U. S. 75 (1947)—and even there the conditioning power 
not unlimited: ibid, at 100; Wieman v. Updegraff, 344 U. S; 
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1S3 (1052)—the Government may not make the use of its 
facilities, and certainly not its ministerial facilities, con- 
ditional upon the surrender of constitutional rights, lian- 
yiegan v. Esquire , I nr.. 327 l\ S. 146 (1946) ; HYs/cra l ttion 
Tel. Co. v. Kansas. 216 1*. S. 1, 35-36 (1910). Even privi¬ 
leges or acts of grace granted by tin* Government may not 
be revoked or denied on unconstitutional grounds. Pike v. 
Walker , 73 App. I). C. 2S9, 121 F. 2d 37 (1941), cert, den., 
314 l\ S. 625 (1941): cf. Willcox, Invasions of the First 
Amendment Through Conditioned Public Spending, 41 Cor- 
nell L. Q. 14, 44 !T. (1955); Barnett, Passport Administra¬ 
tion and the (Yurts, 32 Oregon L. R. 193, 199-201 (1953); 
“Passport Denied”: State Department Practice and Due 
Process, Note, 3 Stanford L. R. 312, 319 (1951). 

Appellant's right to travel may not lx* denied because of 
past or even present associations or afliliations, because of 
articles which ho wrote for Social Work Today, because he 
contributed to a bail fund, or because he signed a petition 
to the President of tin* United States. All of these activi¬ 
ties are protected by the First Amendment. 

B. The Test Oath. 

The test oath is a particularly vicious device to punish 
the exercise of tin* First Amendment rights. Provision for 
this oath appears in Section 51.142 of tin* regulations 
reading as follows: 

“At any stage of the proceedings in the Passport 
Division or before tin* Board, if it is deemed neces¬ 
sary, tin* applicant may be required, as a part of his 
application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past mem¬ 
bership in the Communist Party. If applicant states 
that he is a Communist, refusal of a passport in his 
case will be without further proceedings.” 

In Ex parte Garland, 71 U. S. 333 (1867), and Cummings 
v. Missouri, 71 U. S. 277 (1867), the Supreme Court de- 
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dared invalid test oaths involving the denial of criminal, 
even treasonable, conduct which had been made conditions 
to the exercise of vocations—the practice of law in the 
federal courts and the performance of religious duties. 

The Supreme Court has upheld oaths confined to areas 
of public office or employment, e.g.. Garner v. Board of 
Public Works. 341 U. S. 716 (19.31), and Geretule v. Board 
of Supervisors. 341 l\ S. 36 (1931), and to the invocation 
of the complex functions of the National Labor Relations 
Board, American Communications Association v. Douds, 
339 l*. S. 383 (1930). The relief sought by appellant is in 
none of these fields. He is not seeking government em¬ 
ployment, and the only function which he requires the 
appellee to exercise is that of issuing a passport, an admin¬ 
istrative function performed half a million times a year. 
Unlike the Douds case, furthermore, where a non-signing 
union officer might continue his vocation with no criminal 
consequences. 339 V. S. 403, appellant's travel without a 
passport is subject to penal sanctions. 

Whatever its applicability to other areas, a test oath has 
been expressly invalidated when sought to be imposed as 
a condition to securing judicial relief. Pierce v. Carskadon, 
S3 U. S. 234 (1S73). The same rule must necessarily apply 
to administrative relief. 

The so-called security considerations affecting govern¬ 
ment employment are not relevant to passport applications. 
Edgcrton, ('. J.. concurring in Shachtman v. Dulles, supra, 
223 F. 2d at 944. There is a vast difference between (1) the 
“facilities for a better life” which Congress mav decide 
to grant or to refrain from granting at all.$ and as to whose 
grant conditions may, under some circumstances, be at¬ 
tached, and (2) an inherent right to travel which the Secre- 
tarv here seeks to abridge bv the oath condition. 

Moreover, to base the denial of a passport upon refusal 
to give an affidavit rather than upon evidence confronting 


i Frankfurter, J.. in American Communications Association V. 
Douds. supra. 339 U. S. at 417. 
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the appellant is an attempt to shift the burden of proof 
with respect to a constitutional right from the Secretary 
to the citizen. 

In Cummings v. Missouri, 4 Wall (71 U. S.) 277, 330- 
332 (1S67), the (\>urt emphasized that tin* oath “is not 
only a mode of inflicting punishment, hut a mode in viola¬ 
tion of all tin* constitutional guaranties, secured by the 
Revolution, of the rights and liberties of the people.*’ It 
adopted Alexander Hamilton's statement that the oath 
device was 

“a subversion of one great principle of social secur¬ 
ity, to wit: that every man shall be presumed innocent 
until he is proved guilty. This was to invert the 
order of tilings; and, instead of obliging the state 
to prove the guilt, in order to inflict the penalty, it 
was to oblige the citizen to establish his own inno¬ 
cence to avoid the penalty # * *. Nothing can be 
more repugnant to the true genius of the common 
law than such an inquisition * ' * into the consciences 
of men * * *. (The oath) substitutes for the estab¬ 
lished and legal mode of investigating crimes and 
inflicting forfeitures, one that is unknown to the 
Constitution, and repugnant to the genius of our law 

# # • jj 

9 

Hamilton’s denunciation is especially significant liecause it 
applies indistinguishable to oaths requiring denials of 
present as well as of past conduct or belief. Here the oath 
is demanded from selected individuals, including appellant, 
in order to ward olY the Secretary’s denial of relief. On 
Hamilton’s theory, which the Supreme Court embraced, 
no distinction is possible between the exaction of an oath 
concerning past belief or conduct and present belief or con¬ 
duct. A test oath is invalid, not because of the time to 
which its denials relate, but because of the fact that an 
oath is required at all. 

In Goodyear Synthetic ltubber Cory. v. Department 
of Industrial Ilebitions, .... Ohio ...., 122 X. E. 2d 503 
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(1954), which involved the applicability of an exception 
to a statutory requirement that stairs be supplied in fac¬ 
tory building's, a hearing was held at which the Director 
of Industrial Relations sought to require the factory 
owner to proceed with proof that it fell within the excep¬ 
tion. The Court held that 

“this approach to the ‘order of proof’ and ‘burden 
of proof* problems serves, as we see it, to point up 
most graphically the denial of ‘due process of law’ 
* • * on what we regard as a most significant pro¬ 
cedural matter.” 122 X. E. 2d at 509. 

The Ohio Court relied on the opinion of this Court in 
Philadelphia Co. v. Securities and Exchange Commission, 
84 App. 1). C. 73, 175 F. 2d 808 (1949), which held that 
the Commission had erroneously failed to assume the bur¬ 
den of proof in respect to the propriety of its proposed 
action, even though all that it had attempted was to revoke 
an exception previously granted by it. 

Under the rationale of these cases, as well as of Cum¬ 
mings v. Missouri, the right to travel could be denied to 
appellant only after a hearing in which the Secretary pro¬ 
ceeded to place upon the record the evidence which in his 
view warranted the denial. He mav not demand that 
appellant, by means of the oath device, proceed to demon¬ 
strate his eligibility. 

In practical terms, the administration of the regulations 
by the Secretary has been such that not even the appli¬ 
cant’s oath results in a passport. Dr. Linus Pauling, for 
example, “signed a half dozen or perhaps more affidavits 
for the State Department*’ during a period of two years, 
but he did not obtain a standard passport until after he re¬ 
ceived the Xobel Award [Sen. Comm, on Judiciary, Subc. 
on Constit. Rights, 84th Cong. 2d Sess. (Hennings Hear¬ 
ings) (1955) pp. 103-140]. Realistically viewed, the oath 
is more than a method of denying a passport to those 
who refuse to take it. It is also a device to hold in hostage 
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an applicant's liberty, under the possibility of a perjury 
prosecution, as a condition of a passport grant. The un¬ 
constitutional vagueness of Section 31.135 makes this 
danger a real one. (T. I'nited States v. Lattimore, 94 
App. 1). C. 3(38, 215 F. 2d 847 (1954), 

Congress has never authorize d the imposition of this 
oath u pon person s wishing to exercise their right to travel. 
InT his respect t he test oath in the present case is distin¬ 
guishable from every oik? of the cases in which affidavits 
with respect to Communist Party membership have been 
Ir quirecT Tbe oath requirement was promulgated by the 
Secretary of State on August 28, 1952 in response to a 
suggestion made a year earlier by three members of the 
Internal Security Subcommittee of the Senate Committee 
on the Judiciary. The Secretary's regulation went far 
beyond the Senators' suggestion of an affidavit as to pres¬ 
ent membership I Report from the sub-committee investi¬ 
gating unauthorized travel of subversives behind the Iron 
Certain on I'nited States passports, Hearings August and 
September, 1951J. 

Quite aside from the difference between the recommen¬ 
dation and the rule promulgated, such a recommendation 
does not have the standing of legislation. So drastic a 
substantive change in the exercise by citizens of their con¬ 
stitutional right to travel requires legislative authority 
assuming, arguendo, that this can ever be done constitu¬ 
tionally. Of. I'nited States v. M inker, — l\ S. —; No. 35, 
Oct. Term, 1955. 


This Court has held the refusal to take such an oath 
an invalid ground for denying a governmental benefit not¬ 
withstanding the Government’s contention that the require¬ 
ment that tenants certify to non-membership in organiza¬ 
tions designated as subversive was a reasonable means of 
effectuating the statutory provision denying public housing 
to members of such organizations. Rudder v. United States, 
96 App. I). C. 329, 226 F. 2d 51 (1955). To the same 
effect see Kutcher v. Housing Authority of Newark, 20 


; 

i 

i 


15 


X. J. 181, 110 A. 2d 1 (1955); Lawson v. Housing Author* 
itg of Milwaukee, 270 Wis. 269, 70 N. W. 2d 605 (1955);, 
cert. den. 350 V. S. 882 (1955); Los Angles Housing Au¬ 
thority v. Cordova . 130 Cal. App. 2d 883, 279 P. 2d 215 
(1055), cert. den. — l\ S. — (Feb. 28, 1956); Chicago 
Housing Authority v. Clark, 4 Ill. 2d 319, 122 N. E. 2d 
522 (1954). 

The Secretary of State who promulgated the regula*- 
tions under attack has been generous enough to admit erroii 
In discussing the “loyalty program” including the passport 
procedures, he writes; “I was an officer of that Adminisf 
t rat ion and share with it the responsibility for what I am 
now convinced was a grave mistake and a failure to foresee 
consequences which were inevitable.”—Dean Acheson, “Ai. 
Democrat Looks At His Party” 127 (1955). 

| 


POINT II 


Appellee's regulations deprive appellant of pro4 
cedural due process and the quasi-judicial hearing to 
which he is entitled under the recent decisions of this 
Court. 

j 

| 

This Court’s decisions in the passport field have empha¬ 
sized the Secretary’s duty to give procedural due process! 
to passport applicants. In Dulles v. Nathan, 96 U. S. App.j 
D. C. 190, 225 F. 2d 29 (1955), it decided an application for! 
a stay pending appeal from a judgment of the District! 
Court directing issuance of a passport. This Court stated! 
that Dr. Nathan “was never accorded an evidentiary hear-| 
ing or confronted with the evidence, if any, which led toj 
the denial of a passport”. It granted the motion for a| 
stay upon condition “that the Department of State accord 
a quasi judicial hearing on the Appellee’s application for! 


i 


! 

I 
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a passport’'. In Boudin v. Dulles, supra, this Court, en 
banc, cited the Xathan case with approval and held that 
‘•factual findings sutlieient to bring the applicant within 
one of the classes described in Section 51.135 are required 
before the Secretary may deny a passport under the au¬ 
thority of that regulation". It returned the matter to the 
Secretary for reconsideration with instructions that if he 
continued to deny a passport be was to state 

“whether his findings are based on the evidence 
openly produced, or (in whole or in material part) 
on secret information not disclosed to the applicant. 
If tlie latter, tin* Secretary should explain when such 
particularity as in his judgment the circumstances 
permit the nature of the reasons why such informa¬ 
tion mav not 1m* disclosed. Cf. Dulles v. Xathan, % 
U. S. App. I), c. IDO, l>25 F. 2d 2i> (11)55). This will 
facilitate tin* task of the courts in dealing with the 
question of the propriety of the Secretary's use of 
confidential information—a question which, we re¬ 
peat, we do not now reach." 


The regulations deprive appellant of the procedural due 
process and the quasi-judicial hearing to which he is en¬ 
titled under the above decisions of this Court. We have 
already discussed this effect of the affidavit required under 
Section 51.142 (supra, pp. 11-13) and need now comment 
briefly upon the remaining regulations which require the 
attention of this Court since they have remained in existence 
in defiance of its necessarily nullifying decisions. 


A. The regulations are vague and ambiguous. 

Even a brief scrutiny of the language of the regulations 
suffices to show that tliev suffer from the vice of vagueness. 
Under •§ 51.135(b), passports will not be issued to 

“Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement 


under such circumstances as to warrant the conclu-i 
sion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result o^ 
direction, domination or control exercised over them! 

bv the Communist movement.” 

* 

Under § 51.141, 

“consistent and prolonged adherence to the Commu-| 
nist Party line on a variety of issues and through! 
shifts and changes of that line will suffice, prima facie,j 
to support a finding under § 51.135(b).” 

The same ban applies, under § 51.135(c) to 

“Persons, regardless of the formal state of their; 
affiliation with the Communist Party, as to whom! 
there is reason to believe, on the balance of all thej 
evidence, that they are going abroad to engage inj 
activities which will advance the Communist move-! 
ment for the purpose, knowingly and wilfully of! 
advancing that movement.” 

Under § 51.135(a), passports are barred to ex-members! 
who may be concluded to have continued to act “in further-1 
ance of the interests and under the discipline of the Com¬ 
munist Party”. 

These provisions immediately raise a host of prob-j 
lems if any definite legal standards of meaning are i 
sought to be attributed to them. What, for example, are! 
the “circumstances as to warrant the conclusion” referred! 
to? What “evidence” rebuts it? What is “adherence to 
the Communist Party line”? What are the “interests” of! 
the Communist Party? And what constitutes an act “inj 
furtherance of” such interests? As to non-members I 
(§51.135 (b) and (c)), what constitutes “affiliation”, andj 
what “circumstances” show that their “activities which; 
support the Communist movement” were made under cir- j 
cumstances warranting the conclusion that such activities j 
resulted from the “direction, domination or control • • • 
by the Communist movement”? 


In United States v. Lattiniore . 94 App. I). C. 2G8, 215 F. 
2d 847, 849 (1954), the term “sympathizer", expressed in 
testimony with respect to “Communism or Communist 
interests’*, was held not of a sufficiently certain meaning 
to sustain a charge of perjury. And the term “follower 
of the Communist line", employed in Lattimorc *s second 
indictment, was held by the District Court not to be “a 
phrase with a meaning about which men of ordinary intel¬ 
lect could agree." United States v. Lattiniore . 127 F. Supp. 
405, 410 (D. I). C., 1955), aff’d — App. D. C. —, — F 2d — 
(1955). On the second indictment, Lattimorc was charged 
with perjury in denying that “he was a promoter of Com¬ 
munist interests", which the indictment attempted at some 
length to define. 127 F. Supp. at 40G-7. Nevertheless, it 
was held still lacking in reasonable clarity. Id. 

Even tin* term “member" of tin* Communist Partv, 
$ 51.155(a), suffers from this defect. Membership in the 
Communist Party has become an increasingly nebulous con¬ 
cept. It is no longer proved by acts of joining, paying dues, 
regular attendance at exclusively members* meetings, or 
other formal indicia of membership. Instead, a wide pano¬ 
ply of circumstantial evidence becomes evidence of it. Cf. 
United States v. Kcninf/ton . 191 F. 2d 24(5 (2d Cir., 1951), 
Cert. den. 545 U. S. 907 (1952). And the standards for mem¬ 
bership under §5 of the Communist Control Act of 1954, 
August 24, 1954, c. 88G, $ 5. G8 Stat. 777, 50 U. S. C. $844, 
expand the scope of the indicia to a virtually indefinite de¬ 
gree. Cf. U. S. v. Ilaufau, 45 F. Supp. 507 (I). X. J., 1942), 
where an indictment charging that an affiant had falsely 
domed being a “Communist” was held invalid for vague¬ 
ness.* 


* United States v. Lattiniore, 94 App. D. C. 268. 215 F. 2d 847 
(1954), is not contrary. The term “Communist” there was held 
sufficiently specific because, in the context of the question and anszeer 
in which the term was used, and which underlay the indictment, de¬ 
fendant had not expressed uncertainty as to its meaning. 94 App. 
D. C. at 274-5, 215 F. 2d at 852-853. 
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The use of a term that is so vague and indefinite “that! 

* 

men of common intelligence must necessarily guess at its 
meaning and differ as to its application, violates the firstj 
essential of due process of law.” Connolly v. General, 
Construction Co., 2(19 l\ S. 385, 391 (1926): Small v. Amer-i 
icon Soy or Iicfininy Co., 267 U. S. 233, 238-240 (1925).! 
The wholesale employment of such language as “standards” 
in the regulations is an adoption of subjective political atti-l 
tudes, not of due process criteria. 


B. The regulations violate procedural due process ini 
fundamental respects. 

The “tentative refusal” procedure, § 51.137, is designed! 
to shift the onus of the defects in the regulations from the! 
Department to the applicant. An applicant who has been 
turned down “tentatively” must subject himself to the| 
Department's procedures in order to secure a determina-j 
tion that the Department will acknowledge as final. In 
the event that he declines to do so, the Department claims 
that it has not finally rejected his application and that it 
deems his stand to be proof of ineligibility and failure to 
exhaust administrative remedies. 

The statement by the Department of the reasons for 
its “tentative refusal” need only be stated “as specifically 
as in the judgment of the Department of State security con¬ 
siderations permit.” <§51.137. A vast area of discretion 
is reserved to the Department on what it will disclose and 
what it will conceal. There is no way under the regula¬ 
tions in which either the applicant or the court can ascer¬ 
tain what is concealed under the label of “security con¬ 
siderations”. 

The “hearing” before the Passport Division, §51.137, 
can be regarded as such only because the Department has 
so denominated it. There is no right to cross-examina¬ 
tion because the Department is not required to produce 
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witnesses or any other evidence.® The hearing is confined 
to the applicant's presentation, which in practice has in¬ 
cluded an interrogation bv the hearing officer. All of this 
the applicant may have to verify under oath. § 51.137. 

The determination after the hearing is made “after 
consultation with other interested officers”, §51.137, whose 
advice or disclosures to the Passport Division are com¬ 
pletely unknown to the applicant. The reasons for a re¬ 
fusal are again subject to concealment based upon “secur¬ 
ity limitations”. §51.137. 

The proceedings before the Hoard of Passport Appeals 
are a repetition of the proceedings before the Passport 
Division §§ 51.151-51.170. 

Whatever is embraced by the concept of procedural due 
process, the foregoing procedures fall far short of it. Dulles 
v. Xafhati. supra; Parker v. Lester , 227 F. 2d 708 (C. A. 9, 
1955). 

In the latter case, the Court invalidated entirely the 
Coast Guard regulations for the “screening” of merchant 
seamen to determine whether their presence on board ships 
would be inimical to the security of the United States. The 
basic elements in the decision were precisely those faults 
in the Coast Guard regulations which parallel the regula¬ 
tions here—the concealment of data from the person af¬ 
fected, the denial of his right to cross-examination, and 
the fact that under the regulations the record on which the 
decision is predicated contains facts unknown to him and 
which he i* unable to refute. The case is of special perti¬ 
nence here because it, too, involved the individual’s right 
to a livelihood where this right depended on his freedom 
to travel. 


* The Department often does not know who the informants are. 
See the stipulation in Kanien v. Dulles, D. D. C., C. A. No. 1121-55 
dated June 6. 1955. which appears in the Hennings hearings, pp. 92- 
93. And see paragraph 4 of the affidavit of John Foster Dulles, 
dated January 11, 1956, in Boudin v. Dulles, supra. 
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The invalidity of administrative action predicated upon 
undisclosed facts is well established. Morgan v. United 
States. 304 1*. S. 1, IS (1938); Ohio Bell Telephone Co. v. 
Public Utilities Commission, 301 U. S. 292, 302-304 (1937); 
I Jo yd Sabaudo S.A. v. Citing. 287 l\ S. 329, 335-336 (1932); 
United States v. Abilene <0 S. II. Co., 265 U. S. 274, 288-289 
(1924). 

With specific respect to the procedural provisions of the 
Passport Regulations, two District Court judges have come 
to the same conclusion as the Parker case. In Nathan v. 
Dulles. 12!» F. Supp. 951 (I). I). C., 1955), Judge Schwein- 
liaut held: 


“I can reach onlv one conclusion which is that the 
# * 

plaintiff did not have a hearing which the law con¬ 
templates and guarantees.** 


And in Boudin v. Dulles, supra , District Judge Youngdahl, 
after analyzing in detail the procedural points here dis¬ 
cussed, concluded that § 51.170, the key adjudication section, 
“does not comport with due process.” 136 F. Supp. at 222. 

An unintended acknowledgment that the regulations are 
nothing more than a cover for continuing the claim of the 
Department to absolute authority was made by the Depart¬ 
ment itself. In the course of testimony on the Depart¬ 
ment’s various self-reversals, the Administrator of the 

Bureau of Securitv and Consular Affairs attributed to the 

% 

Secretary the discretionary power to dispense with the 
regulations if he so desired. Before the Hennings Sub¬ 
committee he testified: 
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i 
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“These are the Regulations of the Secretary of 
State. Our theory is that he may waive these Regula¬ 
tions on an ad hoc basis if he so desires to do so” j 
(p. 198). 


This supplies the coup de grace to any attempt to elevate 
the regulations to a due process status. 


I 

i 

I 


j 

i 

i 

i 

i 
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POINT III 

The regulations are not authorized by statute, they 
conflict with the will of Congress and were invalidly 
promulgated. 

A. The governing statute does not empower the Secretary 
to issue substantive regulations. 


1. Thk regulations authorized by thk statute ark con¬ 
fixed TO PRESCRIBING PROOF OF CITIZENSHIP AND ADMINIS¬ 
TRATIVE DETAILS. 

The refusal of the Secretary of State to issue a pass¬ 
port to appellant, and his relegation of appellant to com¬ 
pliance with the affidavit, hearing and appeal procedures of 
$§ 51.135 to 51.143 and 51.151 to 51.170 are based upon pow¬ 
ers claimed by him pursuant to 22 1". S. C. $ 211a [§ 1 of the 
Act of July 3, 1920, 44 Stat. 8871, and Executive Order Xo. 
7856 [March 31, 1938, 3 F. R. 681, 22 UFR (1949) $51.77). 

The statute in question empowers the Secretary of State 
to issue passports under rules promulgated by the Presi¬ 
dent. It states in pertinent part: 

“The Secret a rv of State mav grant and issue 
passports * * * under such rules as tin* President 
shall designate and prescribe for and on behalf of the 
United States, and no other person shall grant, issue 
or verify such passports.” 22 U. S. (\ $211a. 


Pursuant to this statute the President on March 31,1938, 
promulgated Executive Order Xo. 7856. The Executive 
Order repeats certain statutory provisions and in addition 
prescribes various regulations, defining, for example, the 
evidence of citizenship required to accompany passport ap- 

aiia' ox « v j n I»t*i 01 is" tJli-'r<■ 11'oiiV,'‘:ifiVV'VtV 

authorizes the Secretary to deny passports “in his discre- 
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tion” and to “make regulations * * * additional to the ruleis 

i 

in this part and not inconsistent therewith” (supra, p. 5);. 

It is solely to this statute and this Executive Order that 
the authority of the Secretary of State to promulgate 
§51.135 is attributed. (See preamble to Regulation^ 
§§51.135-51.143, 17 F. R. 8013, Aug. 28, 1952.) An under* 
standing of their scope requires a brief examination of passj 
port law and practice prior to the 1926 enactment.* 

Apart from prior war periods, as has been noted, no 
passport was required for travel abroad except since the* 
onset of World War II. Far from being a license td 
depart and return, a passport was traditionally merely aj 
certificate of identity and of citizenship or nationality. The! 
first passport enactment, in 1S56, limited passports to citi-i 
zens of the United States. Act of Aug. 18, 1S56, 11 Stat.i 
60. In 1902 this provision was amplified to include per-' 
sons “owing allegiance, whether citizens or not.” 32 Stat.i 
386, 22 U,; S. C. §212.f The issuance of a passport was : 
for the convenience of the traveller. Thus, the “General. 
Instructions In Regard to Passports” of 1S73 (The Ameri-j 
can Passport, supra, p. 54) referred to passports as follows:! 

“Citizens of the United States visiting foreign! 
countries are liable to serious inconvenience if un-1 
provided with authentic proof of their national char- i 
acter. The best safeguard is a passport from the j 


* Historical discussions appear in Parker, The Right to Go 
Abroad. 40 Virginia L. R. S53, 861 ff. (1954); Note, 41 George¬ 
town L. J. 63, at 64; 

f The intent of the 1902 amendment was to authorize passports 
to citizens of Puerto Rico. Hawaii and the Philippines, whose alle¬ 
giance the United States acquired when it extended its sovereignty 
to those areas. 35 Cong. Rec. 5697. 65S8, 57th Cong., 1st Sess. 
(1902). And see 26 Op. A. G. 376 (1907). 

For convenience the terms ^‘citizen’’ _and ‘Jc.Vizensb’nihkaitir. ‘" :11 
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Department c*»*rtifyintr the bearer to In* a citizen of 
the ITiited States upon application supported by 
proof of citizenship.” 


While a passport solicits the protection of the govern¬ 
ment whose territories the traveller visits, such protection 
stems not from the passport but from the nationality of 
the traveller. Diplock, Passports and Protection in Inter¬ 
national Law, .32 The (irotius Society 42, (1946).* 

Citizenship was and is the sole statutory criterion for 
entitlement to a passport. + Both Presidential regulations 
and those promulgated by various Secretaries of State 
prescribe in considerable detail what proofs of citizenship 
are to be presented by applicants.f The Secretary has 
exercised discretionary powers in passing on the sufficiency 
and validity of such proof. Note, 41 Georgetown L. J., 


* While the President is tinder a statutory duty to demand the 
release of citizens (citizens only, not those owing allegiance) it they 
are unjustly deprived of their liliertv by a foreign government, 15 
Stat. 224 ( 18/>8 (.22 l’. S. C. $ 1752. there apjx*ars to lx* no judicially 
enforceable right to such protection. Comment. 61 Yale L. J. 171. 
at 187. Possession of a passj>ort clearly <loes not imjxjse any further 
duty on the President in this respect. Cf. the inaction of a consul 
during a protracted imprisonment of a citizen holding a passjx>rt. an 
incident decribed in Parker, op. cit. supra. 40 Virginia L. R. at 
860-861. 

t Kxcept for the Internal Security Act. discussed infra, which, as 
will lx.* noted, is not yet operative in the passjx>rt field. 

7. Dep t of State. The American Passjxirt, supra, Ch. IV. See the 
Executive Order of June 15. 1 907, by President Theodore Roose- 
vdt: Executive Orders 4550-A, December 19, 1925. 4382-A of Feb¬ 
ruary 2. 1926. and 4488 of August 5. 1926 by President Coolidge; 
Executive Order 58o0. June 22. 1932, by President Hoover; and 
Executive Order (>#>50, March 23, 1934, by President Franklin D. 
Roosevelt. 
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supra, at 76, although such powers are subject to judicial 
review. Perkins v. Elg, 307 U. S. 325 (1939).* I 

In addition to ruling on issues of citizenship the Secre-j 
tary had also sporadically refused passports because of 
previous unlawful activity of an applicant, machinations! 
against a friendly government, flight from justice, and: 
similar grounds. 3 Ilackworth, Digest of International 
Law, §268 (1942). When the right to travel was not de-j 
pendent upon a passport, such refusals could have little; 
tangible significance. A traveller might be inconvenienced! 
abroad for lack of a passport, but his departure from the i 
United States could not be prevented. It is not surprising,! 
therefore, that as far as research has shown, the exercise 
of power in this regard has not been contested. Neverthe¬ 
less, even in this area we find a disclaimer of power by the 
Department. Acting Secretary of State Wilson, although 
asserting the Secretary's discretion, acknowledged that 

“ * * * a passport is not to be refused to an Amer¬ 
ican citizen, even if his character is doubtful, unless 
there is reason to believe that he will put the passport 
to an improper and unlawful use.” Dcp’t of State, 
Foreign Relations of the United States (1907), p. 
1083." 

Assuming an applicant's citizenship, the function of issu¬ 
ing a passport is purely ministerial in character. Thus, 
Secretary of State Fish said on January 14,1S75: 


“1 am of the opinion that any citizen of the United I 
States has a right to be furnished with such evidence j 
of citizenship and of his right to the protection of his 
Government, as has been adopted for that purpose, i 
upon complying with the usual regulations, and that 
the necessity therefor is a matter for the judgment 
of the party himself.’’ 3 Moore, Digest of Interna¬ 
tional Law, 920 (1906). 

The “usual regulations” to which Secretarv Fish referred | 
were in aid of purely ministerial functions. Assistant 


* Appellant’s citizenship is not here in issue. 
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Secretarv of Stat<* Carr, t<»stifvi 11 «_c before the House Com- 
mitfee oil Foreign Affairs with respect to the nature 1 of the 
rules contemplated hy tin* 1026 statute, stated that “these 
rules an* administrative rules * * * govern mg 

.the ditTeivnt things that must be provided for 

that will come up from time to time under different 
conditions, different modes of travel and various 
thinirs that arise in tin* course of a period of time 
* * * the object (of the Secretary's rule-making? 
power) being to jirnrid>- for adminisfratirc rules to 
be issu* <1 bu tiie Secretari/ of State so as to avo'u/t 
troubling tin /’resident with mam/ details." * 

And Congress delegated rule-making? power to the Presi¬ 
dent “so that it would not he bothered with all these small 
adnnn ist rat ire changes." Id. 

Thus, regulations, either Presidential or Departmental, 
prescribed the identifying? information required on an ap¬ 
plication, the size of passport photog?raphs, the contents of 
the affidavit of a supporting? witness, the contents of an 
application for a family passport, tin* method of surrender 
and cancellation of a passport, etc.—all clearly matters of 
administrative routine. 

The 193S Executive Order was of this traditional char¬ 
acter, prescribing? the nature of proof of citizenship and 
the mechanics of administration. The regulations of the 
Secretaries of State have customarily done no more than 
provide tin* minutiae on these points. See, for example. 
Tin* American Passport, supra . 01 ff.; Secretary Kellogg's 
Departmental Order Xo. 2(56, Feb. 12, 1026,f and Secre¬ 
tary Hull's Departmental Order Xo. 740, March 31, 19384 

* Hearings Indore the House Committee on Foreign Affairs on 
H. R. 11947, 69th Cong.. 1st Sess. (1926), pp. 5-6. Parenthesized 
matter and italics added. 

f Hearings before the House Committee on Foreign Affairs on 
H. R. 11947. 69th Cong.. 1st Sess. (1926), pp. 25-28. 

:j: Passport Regulations, Department of State Publication 1165 
(1938;, pp. 20-25. 
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Those matters were hardly appropriate for Congressional 
enactment, but highly appropriate as the subjects of dele¬ 
gated and subdetegated authority. And such they had 
been for many years.* 

Against this background, the conferral upon the Secre¬ 
tary of the power to make regulations and the discretion to 
refuse a passport assume a clear, if limited, significance. 
When Congress in 192b continued t the power of the Secre¬ 
tary to issue passports under Presidential rules, the prac¬ 
tice and regulations for over three-quarters of a century f 
had been confined to these two phases—substantively to 
matter* of citizenship, administratively to matters of rou¬ 
tine. The onlv rules which Congress could conceivablv have 
had in mind were those relating to these two fields. The 
only discretion which could conceivably have been delegated 
to the President by the statute and to the Secretary by the 
1938 Executive Order was the discretion incident to this 
historical practice. fi 

In promulgating the regulations here in issue, the Secre¬ 
tary has gone far beyond these limits. In §51.135 of the 
regulations he has established categories of citizens—who 
are entitled to passports because they are citizens—whom 
he has declared to be ineligible for them. Neither the 1926 
statute, nor its predecessors, nor Executive Order 7856, 
read against their background and legislative history, sug¬ 
gest the permissibility of any such restriction or the power 
to impose it. 

* Supra, p. 24, n. $ 

t The language of the 1926 Act is virtually identical with that of 
the 1S56 statute. 11 Stat. 60. 

X The American Passport, supra, p. 43. 

The legislative history of the 1926 statute is utterly devoid of 
any indication that an enlargement over the traditional practice was 
intended. See. the hearings on H. R. 11.947, supra, H. Rep. 1358 
on H. R. 12.495 (apparently a substitute for H. R. 11.947), S. Rep. 
1177. and 67 Cong. Rec. 11.705. 12.966, all in 69th Cong., 1st Sess., 
1926. The object of legislative concern was the question of 2-year 
as against 4-year passports for teachers. 
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2. If the 1926 statute is interpreted to confer the power 

HERE EXERCISED BY THE SECRETARY, IT CONSTITUTES AN 

INVALID DELEGATION OF LEGISLATIVE POWER. 

It is strikingly apparent that neither the 1926 statute nor 
Executive Order 7856 prescribes any standards for the 
exericse of discretion either by the President or by the 
Secretary of State in promulgating regulations. The statu¬ 
tory authority of the President to make rules is subject to 
no limitation, guidance or Congressional policy in this or 
any other provi>ion of the Act of .July .‘1, 1926; § 51.75 of the 
Executive < )rder prescribes no standards for the Secretary’s 
discretionary power to refuse to issue a passport; and 
£51.77 of the Executive Order, apart from the legally su¬ 
perfluous injunction that the regulations of the Secretary 
of State are not to lx* inconsistent with tin* provisions of the 
Executive Order, is completely devoid of standards for the 
regulations which the Secretary of State is authorized to 
promulgate. 

The classical statement on the power of Congress to dele¬ 
gate authority to coordinate branches of the government 
was expressed by Chief .Justice Marshall in Way man v. 
Southard, 10 Wheat. (22 C. S.) 1. 42 (1825)..(im¬ 

portant subjects [he held) must he entirely regulated by 
the legislature itself,” while as to matters “of less inter¬ 
est, * # * a general provision may be made, and power given 
to those who are to act under such general provisions, to 
fill up the details.” 

But “before another agency can ‘fill up the details,’ Con¬ 
gress must enact something to be thus supplemented. In 
the current idiom, tin* lawmakers must first adopt a policy 
or set up an ‘intelligible standard* to which administrative 
action must conform.” The Constitution of tin* United 
States of America (ed. Corwin, 1952), Sen. Doc. 170, 82d 
Cong., 2 Sess., p. 75, citing Sunshine Anthracite Coal Co. 
v. Adkins, 210 C. 8. 381, 398 (1940), and United States v. 
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Rock Royal Co-operative . 307 U. S. 533, 576 (1939). In 
the latter case the Supreme Court said. 307 U. S. at 574: 

“ * # * In dealing with legislation involving ques¬ 
tions of economic adjustment, each enactment must 
he considered to determine whether it states the pur¬ 
pose which the Congress seeks to accomplish and the 
standards by which that purpose is to be worked out 
with sufficient exactness to enable those affected to 
understand these limits. Within these tests the Con¬ 
gress needs [sic] specify only so far as is reasonably 
practicable.” 

In the area of economic regulation, broad standards have 
been deemed adequate “where the delegated power is exer¬ 
cised by orders directed to particular persons after notice 
and hearing, with findings of fact and of law based upon 
the record made in the hearing * * The Constitution of 
the United States, supra, p. 75. But in any event the policy 
to be followed administratively pursuant to delegated 
powers must be indicated by Congress. Sunshine Anthra¬ 
cite Coal Co. v. Adkins , supra. 310 U. S. at 398. 

The present case does not deal with economic regulation. 
It deals with the right to travel, “an attribute of personal 
liberty.*’ Williams v. Fears, 179 U. S. 270, 274 (1900). 
There are, moreover, issues of freedom of speech involved 
in the denial of a passport to appellant (supra, pp. 7-10). 
Judicial insistence on standards of delegated power in the 
area of individual rights is necessarily more rigorous than 
in other fields of legislation, and the requirements of con¬ 
ciseness in those standards is more demanding. For “the 
legislative process is especially qualified and the adminis¬ 
trative process is especially unfit for the determination of 
major policies that depend more on emotional bent and 
political instincts than upon investigation, hearing and 
analysis.’* Davis, Administrative Law 57 (1950). 

In Yick Wo v. Hopkins, 118 U. S. 356 (1886), the chal¬ 
lenged ordinances rendered it unlawful to operate a laundry 
in a wooden building “without having first obtained the 
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consent ol' the hoard of supervisors” (at 337). While the 
California court regarded tin* legislation as a reasonable 
fire protection regulation (at 366), the Supreme Court dis¬ 
agreed and invalidated it. stating: 

“There is nothing in the ordinances which points 
to such a regulation of the business of keeping and 
conducting laundries. They seem intended to confer, 
and actually do confer, not a discretion to be exercised 
upon a consideration of the circumstance's of each 
case*, but a aakeel and .arbitrary power te> give* e>r with- 
liolel ce>nse*nt, ne>t only as te» plae*e*s, but as to per¬ 
sons * * *. The power given to them is ne>t confided 
te» their di.-cretion in the* legal se*nse* e»f that term, but 
is grantee! to tln*ir mere* will. Il is pun*Iy arbitrary, 
and acknowledges ne*ithe*r guidance* nor restraint” 
(at 366-367).* 


The judicial ban on tin* d<*l<*gation of untrammelled dis- 
cretie>n re*mains unme>dilie*el. For example*, the* vice in the 
sound-truck ordinance* striekem elown in Suia v. Xnr York, 
334 C. S. 33«S 360 (194S), was that “the*re* are ne> standards 
prescribed fe>r tin* exercise e»f his (the* Police Cliief’s) dis- 
cretiem.” As authe>ritie*s tlie*re* were* e*ite*tl (\intivrll v. Con¬ 


necticut, 310 C. S. 296 (11)40); Lor ell v. Griffin, 303 l T . S. 
444 (1938), anel Ihtf/uc v. C. /. ()., 307 C. S. 496 (1039). 


But even the- inclusion of we>nls purporting to direct and 
limit administrative* discretion does not assure statutory 
validity in this sphe*re*. Broad language* and loose concepts 
will not suffice*. Xinnotko v. Mart/Inntl, 340 V. S. 268, 271 


(1931). he*h! that without “narrowly drawn, reasonable and 


definite standards” the withholding of park permits to 
Speakers was invalid. Burst)jn v. Wilson, 343 V. S. 495 
(1932), h(*ld that an administrative ban of a motion picture 


* The case is especially applicable to the present one because, as 
appeared from the opinion of the circuit judge, which was set forth 
at length in the opinion of the Supreme Court, the ordinance in 
effect permitted an arbitrary discretion in prohibiting the pursuit of 
an occupation (at 362-363). 
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as “sacrilegious’’—the statutory term relied upon—fell 
afoul of this requirement. 

Even with respect to aliens, over whom Congressional 
powers are broad, the requirement of valid standards for 
delegated authority is acknowledged. In Carlson v. London, 
342 1’. S. 524, 542-544 (1952), the Court made extensive 
inquiry into the statutory provisions reflecting the Con¬ 
gressional objectives, policy and standards before it upheld 
the constitutional sufficiency of the standards limiting execu¬ 
tive judgment in that case. Such provisions are completely 
lacking in the 1926 Act. 

The statute may be given an interpretation which will 
preserve its constitutionality. That is the interpretation 
given it above, which in the light of the long history of 
passport legislation and practice, confines the President’s 
rule making and delegation power solely to matters of 
citizenship and routine administration.* If the statute is 
construed to authorize greater and different powers, it is 
invalid because of the complete absence of statutory 
standards. 

B. The regulations conflict with the mandate of Congress. 

For nearlv a centurv the will of Congress was that all 
citizens who so requested be given passports. This was 
the only condition in the first federal passport statute of 
1856, supra, p. 19, expanded in 1902 to include “other 
persons * * * owing allegiance, whether citizens or not 
* * *.” Ibid. Thus non-citizenship (later non-allegiance) 
was the sole disqualification imposed by Congress. The 
regulations add disqualifications beyond its scope, and 
serve to deny passports to persons meeting these statutory 
tests. 


* Cf. Fahey v. Mallonec, 332 U. S. 245, 250 (1947), where a dele¬ 
gation of rule-making powers was sustained as being “sufficiently 
explicit, against the background of custom”. 
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In only oik* respect has tin* Congressional mandate been 
modified, but tin* regulations are far more extensive than 
the!modification. Section (> of tin* Internal Security Act of 
1950 provides that, after a “Communist organization” is 
registered under tin* Act or becomes subject to a final order 
directing it to do >o, it is unlawful for members to apply 
for or use a passport. We need not concede tin* constitu¬ 
tionality of thi> statute in pointing to the patent disparities 
between tin* statute and tin* regulations. 

1. Xo organization has as yet registered under the 
statute nor is any at present subject to a final order to 
register, Communist Part if v. Subversive Activities Con¬ 
trol ttoarrl. .Til I'. S. Ha (1!).').')). The Department for 
several years now. however, has denied passports as if the 
statute were in effect. 

2. The statutory proscription in any case applies only 
to persons who remain members with knowledge or notice 
that the organization lias registered or has been finally 
ordered to do so. 50 l*. S. (’. $7S5(a). Bona fide termi¬ 
nation of membership, for whose showing the statute pro¬ 
vides, 50 1'. S. C. $$ 792(i)(2), ends the passport prohi¬ 
bition. Section 51.135(a), however, prohibits passports 
not onlv to Communist Partv members but also to former 

m » 

members if the Department concludes that they continue to 
act in furtherance of its “interests” and under its “dis¬ 
cipline”. 

3. Sections 51.135(a) and (b), moreover, bar passports, 
under the circumstances there set forth, to certain classes 
of persons “regardless of the formal state of their affiliation 
with the Communist Party * * V’ The statutory ban, as 
has been stated, is limited to “members”.* 


* A recent attempt to amend the statute by incorporating appel¬ 
lee’s standards into law. li.K. 9991, S4th Cong., 2d Sess., was un¬ 
successful. 
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The Department has been completely cognizant of the 
fact that its regulations exceed the provisions of the statute. 
Its officials have repeatedly testified that the regulations 
were an attempt to enforce “the spirit of the law.” * But 
the Department is subject to the specific terms of the laws 
and standards established by the Congress, including the 
procedures and timetable for putting them into operation. 
Its anticipation of them and enlargement upon them, how¬ 
ever motivated, are inconsistent with the legislative will and 
are invalid. United States v. Symonds, 120 U. S. 46, 49-50 
(1887) ; see also Manhattan General Equipment Co. v. Com¬ 
missioner, 297 U. S. 129 (1936); Miller v. United States, 294 
l\ S. 435 (1955): Campbell v. Galeno Chemical Co., 281 U. S. 
599 (1930); Merritt v. Welsh, 104 U. S. 694 (18S1). 

C. The regulations were promulgated in violation of the 
Administrative Procedure Act. 

We respectfully refer this Court to the briefs submitted 
by the appellant in Robeson v. Dulles, No. 12983, for a full 
discussion of this point (Br. 29-32; Reply Br. 9-11). 


POINT IV 

The Secretary has not made out a case against ap¬ 
pellant, even under the Regulations. 

This Court’s unanimous decision in Boudin v. Dulles, 
supra, holds that “factual findings sufficient to bring the 
applicant within one of the classes described in § 51.135 
are required before the Secretary may deny a passport 

* See testimony of Scott McLeod, Administrator of the Bureau 
of Security and Consular Affairs, Hearings before the Subcommittee 
on Constitutional Rights of the Senate Committee on the Judiciary, 
p. 192; see also testimony of A. J. Nicholas. Assistant Chief of the 
Passport Division, before the Internal Security Subcommittee of the 
Senate Judiciarv Committee, August 1, 1951, 83d Cong., 1st Sess., 
13-14. 
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under the authority of that KegulatioiC’ (slip opinion, p. 


5 ). 

We construe this decision as requiring such findings in 
every case where an application for a passport is denied. 
No such findings were made herein: indeed, the Secretary 
refused to make any findings whatsoever, and his last 
formal action was the letter of tentative denial (J.A. 68- 
69). 


However, even if the allegations in that letter were 
taken as true and treated as findings, they would not sup¬ 
port a decision under Section 31.135. We treat them 
separately to illustrate the point. 


1. The charge that I)r. Briehl at an undesignated time 
in the past was a Communist Party member or attended 
meetings does not support a finding under 51.135(a), the 
section relevant to Communist Party membership. The 
Charge is not one of present meml>ership or of recent 
termination under the circumstances set forth in subsection 
(a). Nor is scienter alleged (see Wieman v. Vpdegraff, 
supra). 


2. The charge that Dr. Briehl once was a member of 
a bookshop association, and of the Hollywood Arts, Sciences 
& Professions, or that he had some connection with the 
Los Angeles Committee for the Protection of the Foreign 
Born or the Freedom Stage, Inc., does not bring appellant 
under subsection (b) relating to activities aiding the Com¬ 
munist movement. There is no allegation that such organi¬ 
zations supported the Communist movement or that ap¬ 
pellant’s affiliation was “a result of direction, domina¬ 
tion, or control exercised * * * by the Communist move¬ 
ment.’* That both these findings are required is the square 
holding in Boudin v. Dulles, supra . 


3. The articles in Social I York Today cannot be a basis 
for passport denial under subsection (b) for the reasons 
above stated and because their publication dates, 1936 and 
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1941, do not have the currency required by the subsection, j 
Moreover, on examination, a representative one, ‘‘Environ- | 
ment Neurosis’’, referred to in the hearing (J.A. 39-40), 
and reprinted herein (J.A. 52-58), sufficiently establishes j 
the irrationality of appellee's allegation. 

i 

4. Nor can appellant’s participation in a petition to 
the President or in the raising of bail for deposit in a 
federal court be subsumed under anv subsection of 51.135. i 

m 

Consequently, even if we regard the letter of tentative 
denial as a finding, it is no basis for a passport denial 
under the Regulations. 

i 

i 

CONCLUSION 

The order below should be reversed and summary 
judgment directed in favor of appellant. 

Leonard B. Boudin, i 
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Los Angeles 8, Calif. 
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APPENDIX 

REGULATIONS 
Title 22 —Foreign Relations 
Chapter I— Department of State 
Part 51— Passports 

Subpart B—Regulations of the Secretary of State. 

Pursuant to the authority vested in me by paragraph 
126 of Executive Order No. 7856, issued on March 31, 1938 
(3 F. R. 681; 22 C. F. R. 51.77), under authority of section 
1 of the Act of Congress approved July 3, 1926 (44 Stat. 
887; 22 U. S. C. 211a), the regulations issued on March 
31,1938 (Departmental Order 749) as amended (22 C. F. R. j 
51.101 to 51.134) are hereby further amended by the addi- j 
tion of new sections 51.135 to 51.143 as follows: 

§51.135 Limitation on Issuance of Passports to Per¬ 
sons Supporting Communist Movement. In order to pro¬ 
mote the national interest by assuring that persons who 
support the world Communist movement of w T hich the Com¬ 
munist Party is an integral unit may not, through use of 
United States passports, further the purposes of that 
movement, no passport, except one limited for direct and 
immediate return to the United States, shall be issued to: 

(a) Persons who are members of the Communist Party 
or who have recently terminated such membership under 
such circumstances as to warrant the conclusion—not other¬ 
wise rebutted by the evidence—that they continue to act in 
furtherance of the interests and under the discipline of the 
Communist Party; 

(b) Persons, regardless of the formal state of their 
affiliation with the Communist Party, w T ho engage in activi- 
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ties which support the Communist movement under such 
circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence—that they have engaged in such 
activities as a result of direction, domination, or control 
exercised over them by the Communist movement; 

(c) Persons, regardless of the formal state of their 
afliliation with the Communist Party, as to whom there is 
reason to believe, on the balance of all the evidence, that 
they are going abroad to engage in activities which will 
advance the Communist movement for the purpose, know- 
inglv and wilfullv of advancing that movement. 

§ 51.136 Limitations on Issuance of Passports to Per¬ 
sons Likely to Violate Laws <>f the I nited States. In 
order to promote the national interest by assuring that the 
conduct of foreign relations shall be free from unlawful 
interference, no passport, except one limited for direct and 
immediate return to the United States, shall be issued 
to persons as to whom there is reason to believe, on the 
balance of all the evidence, that they are going abroad to 
engage in activities while abroad which would violate the 
laws of the United States, or which if carried on in the 
United States would violate such laws designed to protect 
the security of the United States. (Before amendment of 
Jan. 12, 1956.) 

' §51.137 Xotification to Person Whose Passport Appli¬ 

cation Is Tentatively Disapproved. A person whose pass¬ 
port application is tentatively disapproved under the pro¬ 
visions of § 51.135 or § 51.136 will be notified in writing of 
the tentative refusal, and of the reasons on which it is 
based, as specifically as in the judgment of the Department 
of State security considerations permit. He shall be en¬ 
titled, upon request, and before such refusal becomes final, 
to present his case and all relevant information informally 
to the Passport Division. He shall be entitled to appear 
in person before a hearing officer of the Passport Division, 
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and to lie represented by counsel. He will, upon request, 
confirm his oral statements in an affidavit for the record. 
After the applicant has presented his case, the Passport 
Division will review the record, and after consultation with 
other interested offices, advise the applicant of the de¬ 
cision. If the decision is adverse, such advice will be in 
writing: and shall state the reasons on which the decision 
is based as specifically as within the judgment of the De¬ 
partment of State security limitations permit. Such advice 
shall also inform the applicant of his right to appeal under 
§ 51.13S. 

§51.138 Appeal bp Passport Applicant. In the event 
of a decision adverse to the applicant, he shall be entitled 
to appeal his case to the Board of Passport Appeals pro¬ 
vided for in § 51.139. 

§ 51.139 Creation and Functions of Board of Passport 
Appeals . There is hereby established within the Depart¬ 
ment of State a Board of Passport Appeals, hereinafter 
referred to as the Board, composed of not less than three 
officers of the Department to be designated by the Secre¬ 
tary of State. The Board shall act on all appeals under 
§ 51.138. The Board shall adopt and make public its own 
rules of procedure, to be approved by the Secretary, which 
shall provide that its duties in any case may be performed 
by a panel of not less than three members acting by major¬ 
ity determination. The rules shall accord applicant the 
right to a hearing and to be represented by counsel, and 
shall accord applicant and each witness the right to inspect 
the transcript of his own testimony. 


§51.140 Duty of Board to Advise Secretary of State 
Action for Disposition of Appealed Cases. It shall be the 
duty of the Board, on all the evidence, to advise the Secre¬ 
tary of the action it finds necessary and proper to the dis¬ 
position of cases appealed to it, and to this end the Board 


i 

i 

' 

i 

, 
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mav first call for clarification of the record, further invest!- 
gation, or other action consistent with its duties. 

§ 51.141 liases for Findinys of Fact by Board, (a) In 
making or reviewing lindings of fact, the Board, and all 
others with responsibility for so doing under §§51.135- 
51.143, shall be convinced by a preponderance of the evi¬ 
dence, as would a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Commu¬ 
nist Party line on a variety of issues and through shifts 
and changes of that line will suffice, prima facie, to support 
a finding under § 51.135(b). 

§51.142 Oath or Affirmation by Applicant as to Mem¬ 
bership in Communist Party. At any stage of the proceed¬ 
ings in the Passport Division or Ik* fore the Board, if it is 
deemed necessary, the applicant may Ik* required, as a part 
of his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past meml>ership 
in the Communist Party. If applicant states that he is a 
Communist, refusal of a passport in his case will be without 
further proceedings. 

§51.143 Applicability of Sections 51.135-51.142. When 
the standards set out in § 51.135 or § 51.136 are made rele¬ 
vant by the facts of a particular case to the exercise of the 
discretion of the Secretary under §51.75, the standards in 
§§51.135 and 51.136 shall be applied and the procedural 
safeguards of ' ' 51.137-51.142 shall be followed in anv case 
where the person affected takes issue with the action of the 
Department in granting, refusing, restricting, withdrawing, 
cancelling, revoking, extending, renewing, or in any other 
fashion or degree affecting the ability of a person to use a 
passport through action taken in a particular case. 
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Rules of the Board of Passport Appeals 

I 

Pursuant to the authority vested in the Board of Pass- 

* 

port Appeals by the Regulations of the Secretary of State ! 
issued on August 2S, 1952 (17 F. R. 8013; 22 C. F. R, 51.139) j 
and pursuant to the authority vested in the Secretary of 1 
State by paragraph 120 of Executive Order Xo. 7856, is- j 
sued on March 31, 1948 (3 F. R. 681; 22 C. F. R. 51.77), ! 

i 

under authority of Section 1 of the act of Congress ap- i 
proved July 3, 1926 (44 Stat. 887; 22 U. S. C. 211a), 
the regulations issued on March 31, 1938 (Departmental j 
Order 749) as amended (22 C. F. R. 51.101 through 51.143) 
are hereby further amended by the addition of the following j 
Rules of the Board of Passport Appeals as adopted by the 
Board, and approved by the Secretary for incorporation i 
as sections 51.151 through 51.170 of Subpart B of Part 
51 of 22 C. F. R.: " J 

i 

§ 51.151 Organization of Board. The Secretary of State j 
shall appoint a Board of Passport Appeals consisting of 
three or more members, one of whom shall be designated 
by the Secretary as Chairman. The Chairman shall assure j 
that there is assigned to hear the appeal of any applicant 
a panel of not less than three members including himself j 
or his designee as presiding officer, which number shall 
constitute a quorum. 

I 

§ 51.152 Decisions of the Board. Decisions shall be by 
majority vote. Voting may be either in open or closed 
session on any question except recommendations under 
§ 51.140, which shall be in closed session. Decisions under 
§ 51.140 shall be in writing and shall be signed by all par¬ 
ticipating members of the Board. 

I 

j 

$ 51.153 Counsel to the Board. A Counsel, to be desig¬ 
nated by the Secretary of State, shall be responsible to 
the Board for the scheduling and presentation of cases, 


i 
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aid in legal and procedural matters, information to the 
applicant as to his procedural rights before the Board, 
maintenance of records and such other duties as the Board 
or the Chairman, on its behalf, may determine. 

1 § 51.154 Examiner. The Board may, within its discre¬ 

tion, appoint an examiner in any case, who may, with re- 
cipect to such case, lu* vested with any or all authority vested 
in the Board or its presiding officer, subject to review and 
final decision by the Board, but, an applicant shall not 
be denied an opportunity for a hearing before the Board 
unless he expressly waives it. 

1 § 51.155 Chairman. The Chairman, or his designee, 

shall preside at all hearings of the Board, and shall be 
empowered in all respects to regulate the course of the 
hearings and pass upon all issues relating thereto. The 
Chairman, or his designee, shall he empowered to admin¬ 
ister oaths and affirmations. 

§ 51.156 Prior administrative remedies. It is required 
that prior to petitioning for an appeal, an applicant shall 
(a) exhaust the administrative remedies available in the 
Passport Office, as set out in § 51.157, and (b) comply with 
the provisions of §51.142, as part of his application, if 
deemed necessary by the Passport Office. 

§ 51.157 Petition. An applicant desiring to take an ap¬ 
peal shall, within thirty calendar days after receipt of the 
advice of adverse decision by the Passport Office, file with 
the Board a written petition under oath or affirmation 
which shall, in plain and concise language, refute or explain 
the reasons stated by the Passport Office for its decision. 

§ 51.158 Delivery of papers • • • 

§ 51.159 Notice of hearing. Applicant shall receive not 
less than five calendar days notice in writing of the sched- 


uled date and place of bearing which shall be set for a 
time as soon as possible after receipt by the Board of ap¬ 
plicant’s petition. 

| 

§ 51.160 Appearance. Any party to any proceedings 
before the Board may appear in person, or by or with his j 
attorney, who must possess the requisite qualifications, as j 
hereinafter set forth, to practice before the Board. 

! 

{ 51.161 Applicant's attorney * * * 

i 

§ 51.162 Supplementary information to applicant. The 
purpose of the hearing is to permit applicant to present 
all information relevant and material to the decision in i 
his case. Applicant may, at the time of filing his petition, j 
address a request in writing to the Board for such addi¬ 
tional information or explanation as may be necessary to 
the preparation of his case. In conformity with the rele¬ 
vant laws and regulations, the Board shall pass promptly 
and finally upon all such requests and shall advise applicant j 
of its decision. The Board shall take whatever action it 
deems necessary to insure the applicant of a full and fair j 
consideration of his case. 

§ 51.163 Hearings. The Passport file and any other 
pertinent Government files shall be considered as part of 
the evidence in each case without testimony or other for- 
malitv as to admissibility. Such files mav not be examined 

•> % W I 

by the applicant, except the applicant may examine his ap¬ 
plication or any paper which he has submitted in connec¬ 
tion with his application or appeal. The applicant may 
appear and testify in his own behalf, be represented by 
counsel subject to the provisions of § 51.161, present wit- j 
nesses and offer other evidence in his own behalf. The 
applicant and all witnesses may be cross-examined by any 
member of the Board or its counsel. If any witness whom 
the applicant wishes to call is unable to appear personally, 
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the Board may, in its discretion, accept an affidavit by him 
or order evidence to be taken by deposition. Such deposi¬ 
tions may be taken before any person designated by the 
Board and such designee is hereby authorized to admin¬ 
ister oaths or affirmations for the purpose of the deposi¬ 
tions. The Board shall conduct the hearing proceedings in 
such manner as to protect from disclosure information 
affecting the national security or tending to disclose or com¬ 
promise investigative sources or methods. 

$51,104 Admissibility. The Board and the applicant 
may introduce such evidence as the Board deems proper. 
Formal rules of evidence shall not apply, but reasonable 
restrictions shall be imposed as to the relevancy, com¬ 
petency, and materiality of evidence presented to the Pass¬ 
port Office’s stated reasons for its decision and/or to the 
application of $51,155 or $51,150 to applicant’s case. 

' $51,105 A rgwuentation. All argumentation shall be 

directed to the application of the passport regulations to 
the facts of the particular case. The Board will permit no 
oral argument or motions relative to the legality or pro¬ 
priety of the hearing or other procedures of the Board. 
Submission of such argument or motions will lie confined 
to the filing of written briefs, objections, or motions to be 
made a part of the record. The Board will not undertake 
to consider any such motion or contention. 

$51,166 I’riracy of hearings. Hearings shall be pri¬ 
vate. There shall be present at the hearing only the mem¬ 
bers of the Board, Board’s Counsel, official stenographers, 
Departmental employees concerned, the applicant, his coun¬ 
sel, and the witnesses. Witnesses shall be present at the 
hearing only while actually giving testimony. 

$51,167 Misbehavior before Board • • • 


IX 


§ 51.1(5$ Transcript of hearings. A complete verbatim 
stenographic transcript shall be made of hearings by quali¬ 
fied reporters, and the transcript shall constitute a per¬ 
manent part of the record. Upon request, the applicant and 
each witness shall have the right to inspect the transcript 
of his own testimony. 

§ 51.169 Xotice of decision. The Board shall communi¬ 
cate the action recommended under §51.140 on all cases 
appealed to it, to the Secretary of State. The decision of 
the Secretary of State shall be notified in writing to the 
applicant. Such notice shall be given the applicant as 
promptly as possible after his hearing before the Board. 

§ 51.170 Proha tire value of evidence. In determining 
whether there is a preponderance of evidence supporting 
the denial of a passport the Board shall consider the entire 
record, including the transcript of the hearing and such 
confidential information as it may have in its possession. 
The Board shall take into consideration the inability of 
the applicant to meet information of which he has not 
been advised, specifically or in detail, or to attack the credi¬ 
tability of confidential informants. 
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QUESTIONS PRESENTED 

In the opinion of the appellee the following questions are 
presented: 

1. Whether the district court properly dismissed appellant’s 
complaint on the ground that he failed to exhaust his adminis¬ 
trative remedy. 

2. Whether the district court properly dismissed appellant’s 
complaint on the ground that he did not qualify for a passport 
due to his failure to execute, as required by the Passport Regu¬ 
lations, an affidavit concerning present or past membership in 
the Communist Party. 
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SJtuteb States Court of appeals 
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No. 13317 

Walter Briehl, appellant | 

v. 

John Foster Dulles, Secretary of State, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

i 

This is an appeal from a summary judgment entered for 
appellee in an action brought by appellant for declaratory and 
injunctive relief. The complaint (J. A. 2-5) sought a judg¬ 
ment declaring that appellant is entitled to a passport, that the 
Passport Regulations 1 of the Secretary of State are invalid and 
in violation of the applicable statutes and the (Constitution, 
and that the Secretary’s refusal to renew appellant’s passport 
constitutes a violation of appellant’s statutory and constitu¬ 
tional rights (J. A. 5). The complaint further prayed that the 
court enjoin the Secretary from continuing to deny appellant 
a passport and that it direct the Secretary to renew appellant’s 
passport (J. A. 5). Appellant alleged that, as an American 
citizen, he had a right under the First, Fifth, Ninth, and Tenth 
Amendments to travel outside of the United States; that the 
Passport Regulations were in violation of the statutes and the 

1 The Passport Regulations and the Rules of the Board of Passport Ap¬ 
peals are printed in the Appendix to this brief at pp. 49-57. 


i 
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First and Fifth Amendments; that due process requirements 
had not been complied with; and that consequently the action 
of the Secretary in connection with appellant’s application for 
a passport was unlawful (J. A. 4-5). The complaint further 
alleged that appellant had exhausted his administrative reme¬ 
dies (J. A. 5). The facts are as follows: 

Appellant, a psychiatrist, was issued a passport on May 6, 
1953 (J. A. 65). This passport expired in May 1955. In April 
1955 appellant filed an application for a renewal of the passport 
(J. A. 11-12, 65). By letter of May 13, 1955, Miss Frances G. 
Knight, Director of the Passport Office of the Department of 
State, acknowledged receipt of the request for renewal and 
informed appellant that his request was being considered under 
the provisions of the Passport Regulations relating to appli¬ 
cants affiliated with the Communist movement (J. A. 19). The 
letter stated that (J. A. 19-20): 

* * * In this connection, it would be helpful to the - 
Department if you would furnish an affidavit setting 
forth whether you are now or ever have been a Com¬ 
munist, and explain your connections with the Book¬ 
shop Association, St. Louis, Missouri; the Civil Rights 
Congress; the Hollywood Arts, Sciences and Professions 
Council; and the Los Angeles Committee for the Pro¬ 
tection of the Foreign Born. Your affidavit should set 
forth your connections with any other Communist front 
organizations with which you may have been associated. 

Replying to this letter, appellant’s attorney stated that his 
client refused to submit the affidavit requested (J. A. 20). On 
May 31, 1955, Miss Knight sent appellant a letter tentatively 
disapproving his application for renewal on the ground that 
such renewal was precluded under the provisions of Section 
51.135 of the Passport Regulations (22 C. F. R., 1955 Supp., 
51.135; infra, App. pp. 40-50), and informing him, in accord¬ 
ance with the Department’s practice, of the reasons for the dis¬ 
approval of his application insofar as security regulations per¬ 
mitted (J. A. 22). The letter stated that in appellant’s case it 
had been alleged that he was a Communist, and set forth in 
greater detail the allegations previously communicated in her 
letter of May 13, 1955 (J. A. 22-23). Miss Knight advised 
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appellant that he might present his case and all relevant! in¬ 
formation informally to the Passport Office either in writing or, 
accompanied by counsel, before a hearing officer, in accordance 
with Section 51.137 of the Passport Regulations. Appellant 
was informed that whether or not he requested a hearing it 
would be necessary for him to submit a sworn statement as 
to whether he was then or ever had been a Communist 
(J. A. 23). 

Appellant’s attorney replied by letter of June 9, 1955, Stat¬ 
ing that appellant did not choose to offer any evidence in 
support of his application “unless and until” he was confronted 
with the persons who had furnished the allegations set forth 
in Miss Knight’s letter (J. A. 24-25). Subsequently, on July 
25,1955, appellant’s attorney requested a hearing (J. A. 27-28). 

An informal hearing was held in the Passport Office) on 
August 30, 1955, at which appellant appeared with counsel 
(J. A. 29-32). Appellant was informed by Mr. Nicholas,- the 
representative of the Passport Office, that the hearing was! be¬ 
ing provided under Section 51.137 of the Passport Regulations 
for the purpose of affording appellant an opportunity to deny 
or explain the allegations set forth in the Department’s letter 
of May 31, 1955, tentatively refusing his passport application 
(J. A. 29). Appellant took the position that the subject 
matter of the allegations was irrelevant to the Department’s 
consideration of his application for a passport, and further 
that he was under no obligation to reply to the allegations by 
way either of affirmation or denial until he had been icon- 
fronted with the evidence and witnesses upon which the alle¬ 
gations were based (J. A. 33-40). Appellant was again asked 
to submit an affidavit with respect to his present or past mem¬ 
bership in the Communist Party as required by Section 51.142 
of the Passport Regulations, and appellant again refused to 
comply with this request (J. A. 48-48). 

Following the hearing, John W. Sipes, counsel for the Bbard 
of Passport Appeals, replied by letter of September 2, 1955, 
to inquiries by appellant’s attorney and stated that it was his 
understanding that appellant had appeared at the hearing 
in the Passport Office and had refused to execute the required 
affidavit in accordance with the Passport Office’s request, j Mr. 
Sipes stated that the Board had not been advised of any;fur- 


4 


ther processing of appellant’s case under Section 51.137 of the 
Passport Regulations, and that in such circumstances the 
Board could not, under the Regulations, entertain an appeal 
by appellant at that time (J. A. 60-61). 

On September 16, 1955, Miss Knight notified appellant’s 
attorney that in view of appellant’s refusal to explain or deny 
the allegations concerning him and his refusal to submit the 
required affidavit, the Department knew of no further action 
which it could appropriately take in his case (J. A. 61-62). 

In reply to further inquiries by appellant’s attorney, Mr. 
Sipes advised that the Board of Passport Appeals was estab¬ 
lished under Section 51.139 of the Passport Regulations to 
act on appeals from decisions adverse to passport applicants, 
and that the Board was unaware of such an adverse decision 
in appellant’s case (J. A. 64). 

Appellant filed his complaint in this action on November 16, 
1955 (J. A. 2-5). The Secretary of State filed his answer on 
January 17, 1956 (J. A. 6-9). The Secretary answered spe¬ 
cifically the allegations contained in the complaint and set 
forth as separate defenses the failure of the complaint to state 
a claim upon which relief might be granted; the court’s lack of 
jurisdiction over the subject matter; appellant’s failure to com¬ 
ply with the Passport Regulations; and appellant’s failure to 
exhaust his administrative remedies (J. A*. 6-9). Appellant 
filed a motion for summary judgment and for a preliminary 
injunction on February 1, 1956, supported by the affidavit of 
appellant (J. A. 9-64). 

On February 23, 1956, the Secretary of State cross-moved 
for summary judgment on the basis of the supporting affidavit 
of Miss Knight (J. A. 65-70). The affidavit set forth the fore¬ 
going facts, concluding with the following statement (J. A. 
67-68): 

The reasons why I deemed it necessary, and still deem 
it necessary, to require the plaintiff to execute, as a part 
of his application, an oath or affirmation as to present 
and past membership in the Communist Party are con¬ 
tained in reports of a confidential character furnished 
the Department by another agency of the Government 
indicating the following concerning the plaintiff: 
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He was in 1945 a member of the Los Angeles County- 
Communist Party; he held Communist Party meetings 
in 1950 in his medical offices; he contributed in 1936 and 
1941 articles to the publication “Social Work Today”, 
which has been characterized as a Communist pubjlica- 
tion; and he contributed $1,000 in 1949 to the Civil 
Rights Congress Bail Fund to be used in raising bail on 
behalf of the convicted Communist leaders in New York 
City. In addition, these reports indicate that ajs of 
May, 1951, he was a member of the Hollywood Arts, 
Sciences and Professions Council, the Southern Cali¬ 
fornia Chapter of the National Council of Arts, Sciences 
and Professions, an organization cited by the Attorney 
General as Communist; that he had contact with! the 
American Committee for the Protection of the Foreign 
Born, an organization cited by the Attorney General as 
Communist; and that he attended in 1945, while ail offi¬ 
cer in the Army, meetings of the Bookshop Association, 
St. Louis, Missouri, which is reported to have been dpmi- 
nated by the Communist Party in the St. Louis area. 

The hearing on the respective motions was held immediately 
following the hearing and rendition of the district court’s oral 
opinion in the case of Kent v. Didles, C. A. D. C. No. 13297 
(J. A. 70). The district court- was of the view that the two 
cases were indistinguishable and accordingly made the same 
ruling in each, holding that the regulations in question were 
valid and reasonable and that appellant was “* # # not en¬ 
titled to relief because he fails first to show he has exhausted 
his administrative remedies, and, second, because he faiis to 
qualify for a passport in that he has failed to make the non- 
Communist affidavit which the valid regulations require * ;* * ” 
(J. A. 71-72). On March 29, 1956, the district court eniered 
its Order granting the Secretary’s cross-motion for summary 
judgment, denying appellant’s motions for summary judgment 
and for preliminary injunction, and dismissing the complaint 
(J. A. 72). Notice of appeal was filed on March 30, 1956 
(J. A. 72). 


I 

i 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of Titles 8 and 22 of the United 
States Code; of Presidential Proclamation No. 3004; and of 
Title 22 of the Code of Federal Regulations are set forth in the , 
Appendix, infra, pp. 45-59. 

SUMMARY OF ARGUMENT 

I 

The action of the District Court in dismissing appellant’s 
complaint for failure to exhaust his administrative remedies 
was not only proper but was required by the circumstances of 
this case. In ordering dismissal, the court below found it un¬ 
necessary to reach and decide appellant’s elaborate contentions 
with respect to the validity and constitutionality of the statutes 
and regulations. This was the proper course. The governing 
statute precludes the issuance of a passport in the absence of 
a signed and sworn application containing a recital of all 
matters of fact required by duly promulgated rules (22 U. S. C. 
213). The rules in turn preclude the issuance of a passport 
to a present member of the Communist Party and require, if 
deemed necessary, the submission, as part of the application, • 
of a statement signed under oath or affirmation with respect 
to present or past membership in the Communist Party (22 
CFR, 1955 Supp., 51.142; see also 22 CFR 51.74). Such a 
statement was repeatedly requested of appellant but the re¬ 
quests were consistently declined. The administrative pro¬ 
ceedings have consequently come to a standstill and may not, 
under the regulations, be resumed until appellant submits the 
information requested. Appellant attempts to excuse his fail¬ 
ure to exhaust the remedies available on numerous grounds. 
None of them, as a matter of law and in the circumstances of 
this case, warrant his premature request for judicial relief. 

Cf. National Lawyers Guild v. Brownell, 96 U. S. App. D. C. 
252, 225 F. 2d 552, certiorari denied, 351 U. S. 927. 

The conclusion that appellant is not entitled to seek the 
relief here requested is further emphasized by his failure to 
establish his eligibility for a passport under the statutes and 
regulations. Appellant does not contest this fact, but instead 
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asserts that the substantive criteria for eligibility, with! re¬ 
spect to membership in the Communist Party or other activity 
in support of the Communist movement, are invalid land 
further contends that the Secretary of State has no power to 
establish any qualifications upon eligibility for a passport 
other than citizenship. 

These arguments are without merit. The Secretary has 
exercised executive power to issue passports, in his discretion, 
to American citizens and others owing allegiance to the United 
States for well over a century and a half. In addition, 0on- 
gressional authority for the Secretary’s discretionary exercise 
of this power has been on the statute books since 1856 (22 
U. S. C. 211a). Finally, during periods of crisis from. 1918 to 
the present time, Congress has validly delegated to the Presi¬ 
dent authority to use the power to grant or deny passports as 
a means of placing reasonable restrictions, in the interests of 
national security, upon the travel of persons entitled to apply 
for passport facilities. The President has, in turn, duly! re¬ 
delegated this authority to the Secretary of State, Any j one 
of these sources of authority would alone, we submit, support 
the Secretary’s action in promulgating the substantive regu¬ 
lations here under attack. Taken in concert, there can be no 
doubt of the existence of that power. 

Nor can there be any doubt of the reasonableness and valid¬ 
ity of denying passports to Communist Party members, in 
view of the fact that comparable sanctions aimed at iuch 
members have been consistently approved by the courts. That 
being the case, the requirement that appellant submit a state¬ 
ment under oath or affirmation with respect to present or past 
membership in the Communist Party is a reasonable and law¬ 
ful precondition to a continuation of the administrative process. 
Appellant’s refusal to submit such a statement constitutes a 
wilful failure to comply with the regulations, a failure to meet 
the burden of making a prima facie showing of eligibility for 
passport facilities, and a failure to make the due disclosure of 
material information traditionally required of applicants for 
a right or privilege. Until such deficiencies are remedied, 
appellant has no right to be heard in this Court. 
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ABGUMENT 

I -- ^ 1 

I 

The District Court properly dismissed appellant’s complaint 
on the ground that he failed to exhaust his administrative 
remedy 

A. This Court’s decision in Robeson v. Dulles, C. A. D. C. No. 12983, de¬ 
cided June 7,1956, is dispositive of the issues in this case , 

Appellant, stating that “the sole basis for the [District] 
Court’s action was appellant’s refusal to execute the affidavit 
demanded by appellee (R. 71-72)” (Br. p. 4), conveniently 
ignores that court’s statement on the cited pages of the Record 
that “plaintiff is not entitled to relief because he fails first to 
show he has exhausted his administrative remedies * * 

While we assume that this initial ruling was based upon appel¬ 
lant’s refusal to execute the required affidavit, the court’s con¬ 
clusion that such refusal resulted in a premature termination of 
the administrative process was not mere surplusage, as appel¬ 
lant seems to consider it. It is possible that appellant’s studied 
avoidance of this issue was motivated by an awareness of this 
Court’s recent decision in a case which, though nowhere cited 
in appellant’s brief, is strikingly similar to the present case. 

In Robeson v. Dulles, C. A. D. C. No. 12983, decided June 7, 
1956, this Court, sitting in banc, was presented with a factual 
situation virtually indistinguishable from the facts of this case. 
Robeson had applied for a passport which had been tentatively 
denied on the ground, as here, that the issuance of a passport 1 
appeared to be precluded by the provisions of Section 51.135 
of the Passport Regulations. As stated by this Court (slip 
opinion, p. 2-3): 

i 

[Robeson] was advised he had a right to seek further 
review by the Passport Office by conforming with cer¬ 
tain regulations * * * [and that] it would be neces¬ 
sary to proceed in accordance with the regulations if he 
wished further consideration by the Department. He 
replied, declining to execute an affidavit concerning 
present or past membership in the Communist Party, 
which affidavit he understood to be one of the pre- 
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requisites, under the regulations, to informal hearing in 
the Passport Office. He asked for a final decision. The 
Department wrote him that failure to execute the affi¬ 
davit did not preclude the informal hearing afforded by 
the regulations but that at such a hearing he would be 
expected to answer questions concerning past and pres¬ 
ent membership in the Communist Party and later to 
confirm his oral statements in an affidavit. Robeson 
made no reply to this letter but instead filed his civil 
action. 

In a later oral conference at the Passport Office Rotfe- 
son affirmed his position that the regulations are invalid 
and that he would not execute the required affidavit. | 

On these facts, this Court held (slip opinion, p. 3): 

Robeson has failed to exhaust his administrative rem¬ 
edies. We think he was required to do so. He did hot 
ask for a hearing but instead asserted the invalidity!of 
the regulations providing for one. 1 We cannot assume 
the invalidity of a hearing which has not been held I or 
the illegality of questions which have not been asked] 

1 Cf. National Lawyers Guild v. Brownell, 96 U. S. App. D. C. 252, 
225 F. 2d 552 (1955), cert denied, 24 U. S. L. Week 3298 (U. S. 
May 7, 1956). 

As we read the Robeson decision, the full bench of this Court 
there decided that Robeson could pursue his administrative 
remedies by either one of two routes: by executing “the Re¬ 
quired affidavit” or by requesting an informal hearing in the 
Passport Office. 2 Under the regulations, Robeson could be 
required at this informal hearing “upon request, [to] confirm 

* Such a hearing is designed, under the regulations, to afford the appli¬ 
cant an opportunity “to present his case and all relevant information in¬ 
formally to the Passport Division” before a tentative denial of the applica¬ 
tion becomes final (Section 51.142). Its purpose is twofold: to apprise the 
applicant more fully of the nature of the information upon which the tenta¬ 
tive denial is based, and to afford him an opportunity to discuss and] if 
possible, explain or deny such information. It thus permits the applicant 
a further opportunity to complete his application, as required by the regu¬ 
lations, by submitting, if requested, a statement under oath concerning pres¬ 
ent or past Communist Party membership (see below, pp. 10-11). The more 
formal procedures of the full-dress hearing in the Board of Passport Appeals, 
accorded to applicants whose passports have been finally denied in the 
Passport Office, are not applicable to this informal preliminary hearing. 
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his oral statements in an affidavit for the record.” 22 C. F. R., 
1955 Supp., 51.137. As the Court noted, Robeson had already 
been informed that such an affidavit would be required of him 
and that it would have to encompass the subject matter of the 
“required affidavit”— i. e., present or past Communist Party 
membership. In other words, had Robeson chosen the alter¬ 
native of requesting a hearing he would have been met at the 
threshold with the identical affidavit requirement which his 
request might have sought to avoid. Since these facts appear 
to have been recognized by the Court, we can only conclude 
that the Court’s reference to “questions which have not been 
asked” related to the possible questions other than the question 
of whether Robeson was then or ever had been a member of 
the Communist Party. 3 It is thus possible that this Court 
was deciding that the affidavit requirement and the questions 
posed in connection therewith were valid—despite the fact that 
the court could have exercised judicial self-restraint in this 
regard and refused to decide this question, due to Robeson’s 
failure to execute the required affidavit and thus to exhaust 
his administrative remedy. See Brief for Appellee in No. 
12983; cf. National Lawyers Guild v. Brownell, 96 U. S. App. 
D. C. 252, 225 F. 2d 552 at 558, certiorari denied, 351 U. S. 927. 
If our interpretation is correct—and we can perceive no other 
possible interpretation of the opinion, unless the Court felt that 
the Passport Office might change its mind as to requiring a 
sworn statement on Party membership—then it inevitably fol¬ 
lows that the Court was holding, at the very least, that Robeson 
had no standing to seek judicial relief until he had executed, in 
one form or another, “the required affidavit.” 

Such a holding completely disposes of this case. The only 
factual distinction between the Robeson case and this case 
is that here the appellant, while refusing to execute the re¬ 
quired affidavit, has requested and been granted a “hearing”. 

* The brief for the Secretary of State in the Robeson case, while arguing 
that Robeson’s failure to request a hearing brought the administrative pro¬ 
ceedings to a standstill and resulted in a failure to exhaust his remedies 
(see, e. g., p. 16), made no attempt to distinguish between the failure to 
request a hearing and the refusal to submit the required affidavit (see, e. g., 
pp. 10, 30-33, 45-53), and indeed assumed that the two were inseparable in 
view of the regulations and the statements by the Passport Office as to how 
they would be applied to Robeson’s case. 
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But the essence of a “hearing” and its basic rationale would 
seem to be the presentation and resolution of controverted 
matters. In this sense there has been no real hearing at all 
in this case as contemplated by the regulations. For at tjhe 
outset appellant refused either to affirm or deny his present 
or past membership in the Communist Party or to discuss 
the allegations which the hearing had been convened to con¬ 
sider, thus eliminating the need for or possibility of a hearing. 
Indeed, the allegations on which the tentative denial was 
based were not even brought up at the hearing (R. 29-52). 
Appellant did not “present his case and all relevant informa¬ 
tion” respecting the allegations, but instead propounded argu¬ 
ments directed at the relevance and validity of the questions 
and of the regulations upon which they were based. In th^se 
circumstances, the Passport Office was fully justified in ternpd- 
nating the informal hearing, and for all intents and purposes 
the hearing, though requested, “has not been held * * 
(Robeson v. Dulles, supra, at p. 3). Accordingly, as a practical 
matter appellant’s request for an informal hearing has neither 
advanced the administrative process nor exhausted the admin¬ 
istrative remedies beyond the point reached by Robeson j in 
his case. In these circumstances, Briehl is no more entitled 
to seek judicial relief at this stage of the administrative pro¬ 
ceedings than was Robeson. 

Should we be mistaken in our interpretation of an admittedly 
ambiguous opinion, and should there be grounds for distinc¬ 
tion between the factual situation in this case and that pre¬ 
sented in Robeson, we submit that the arguments advanced 
on behalf of the Secretary of State in the Robeson case require 
that this Court affirm the holding of the court below that 
appellant has failed to exhaust his administrative remedies. 
For as we have noted it was there argued that Robesofi’s 
failure to execute the required affidavit in itself consti¬ 
tuted a failure to exhaust his remedies (see p. 10, fn. 3). We 
hesitate to burden the court by repeating here arguments 
which were presented to the full Court at considerable length 
in that case. Nevertheless, since counsel for appellant lias 
repeated the arguments he made in Robeson, we shall here 
review our counter-arguments as briefly as possible, leaving 
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it to the Court to refer to the Secretary’s brief in the Robeson 
case for a more extended treatment if it so desires. 4 

B. In failing to execute the required affidavit. Appellant has halted the 
administrative processing of his application for a passport and has pre¬ 
vented the Secretary of State from reaching a final decision from which 
appellant might have attempted to seek judicial relief 

1. Summary of the administrative procedures accorded pass¬ 
port applicants. Persons owing allegiance to the United States, 
whether citizens or not, are entitled to apply to the Secretary 
of State for a passport (22 U. S. C. 212). The applicant may 
not be issued a passport, however, unless he submits a written 
application, duly verified by his oath, which contains “a true 
recital of each and every matter of fact which may be required 
by law or by any rules authorized by law to be stated as a 
prerequisite to the issuance of any such passport” (22 U. S. C. 
213; 22 CFR 51.14). On the basis of such application and 
payment of the required fee, the Secretary of State—acting 
through the Passport Office — 11 may grant and issue” a pass¬ 
port to the applicant (22 U. S. C. 211a, 214). 

If, however, it becomes apparent during the processing of 
the application that the applicant should be denied a passport 
on any of the grounds set forth in the regulations, the appli¬ 
cation is “tentatively disapproved” by the Passport Office and 
the applicant is notified in writing of the tentative refusal and, 
insofar as security considerations permit, of the reasons on 
which it is based (22 CFR, 1955 Supp. 51.137). In the event 
that a passport is tentatively refused, the applicant is entitled 
“upon request, and before such refusal becomes final” to an 
informal hearing before a hearing officer of the Passport Divi¬ 
sion (ibid). At the hearing, the applicant may appear in 
person, be represented by counsel, and present his case and 
all relevant information on an informal basis (ibid). If re¬ 
quested to do so, the applicant must confirm his oral state¬ 
ments at such hearing in an affidavit for the record (ibid). 

4 Pertinent arguments may also be found in the Reply Brief for the Sec¬ 
retary in Boudin v. Dulles, No. 13031, decided June 28, 1956, pp. 13-16 and 
19-21, and in Dayton v. Dulles, No. 13176, decided September 13, 1956, pp. 
18 - 22 . 
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If the resulting decision of the Passport Office is favorable to 
the applicant, the passport issues forthwith; on the other hand, 
if it is adverse to the applicant, he is advised in writing of such 
decision and of his right to appeal to the Board of Passport 
Appeals (ibid ). Such an appeal, if taken, results in a heading 
de novo 'before the Board (22 CFR, 1955 Supp., 51.139). it is 
the duty of the Board “on all the evidence” to advise the Secre¬ 
tary of the action it finds necessary and proper. To this end, 
the Board may call for clarification of the record, further in¬ 
vestigation, or other action consistent with its duties (22 C|FR, 
1955 Supp., 51.140). In making or reviewing findings of fact, 
the Board “shall be convinced by a preponderance of the evi¬ 
dence, as would a trial court in a civil case” (22 CFR, 1955 
Supp., 51.141). Applicants are given not less than five days 
notice in writing of the scheduled date and place of hearing, 
may appear in person, and may be represented by counsel!(22 
CFR, 1955 Supp., 51.159, 51.160). The applicant may request 
the Board, at the time of taking his appeal, to furnish such ad¬ 
ditional information as may be necessary to the preparation of 
his case, and the Board “shall take whatever action it deems 
necessary to insure the applicant of a full and fair consideration 
of his case” (22 CFR, 1955 Supp., 51.162). Both the Board|and 
the applicant may introduce such evidence as the Board deems 
proper, subject to reasonable restrictions as to relevancy, com¬ 
petency, and materiality (22 CFR, 1955 Supp., 51.163-51.1&4), 
and the applicant and each witness shall have the right to 
inspect the transcript of his own testimony (22 CFR, 1955 
Supp., 51.168). Finally, in determining whether there is a 
preponderance of evidence supporting the denial of a passport 
the Board “shall consider the entire record” and take into con¬ 
sideration the inability of the applicant to meet information 
of which he has not been advised, specifically, or in detail, or 
to attack the credibility of confidential informants (22 CFR, 
1955 Supp., 51.170). 

After the hearing before the Board of Passport Appeals,! the 
Board advises the Secretary of State of the action it finds 
necessary and proper to the disposition of the case appealed 
(22 CFR, 1955 Supp., 51.140, 51.169). The Secretary tfhen 
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decides whether a passport should be granted or denied (22 
CFR, 1955 Supp., 51.169). 5 

At any step in the proceedings in the Passport Office or 
before the Board, the applicant may be required, as a part of 
his application, to subscribe under oath or affirmation to a 
statement with respect to present or past membership in the 
Communist Party. If such an affidavit is requested and if the 
applicant states that he is a Communist, the passport is refused 
without further proceedings (22 CFR, 1955 Supp., 51.142). If, 
however, the applicant avers that he is not a Communist and 
if he has complied with the statutory and regulatory require¬ 
ments, the procedural safeguards of the regulations must be 
accorded to him (22 CFR, 1955 Supp., 51.143). 

In sum, an applicant may be granted a passport at any one 
of three stages of the administrative process: (1) as an initial 
determination; (2) after the informal hearing in the Passport 
Office; or (3) by the Secretary of State, following appeal to 
the Board of Passport Appeals. Since the Secretary himself 
is the final authority, and since he personally does not grant 
or deny passport applications unless they have reached him 
by the route prescribed, it cannot be said that any application 
has been finally denied before the administrative procedures 
described above have been exhausted. 

2. Appellant's failure to exhaust the administrative reme¬ 
dies available to him. It is clear in this case that, as the court 
below found, appellant has failed to exhaust his administrative 
remedies by bringing to a halt these orderly procedures for 
administrative adjudication. Moreover, as we show below at 
pp. 39-40, his failure to submit the required affidavit con¬ 
stitutes a failure to complete his application as required by the 
statute and regulations, and hence, for this reason alone, he is 
not eligible for a passport. Assuming arguendo, however, that 
his application is complete and was therefore entitled to fur¬ 
ther consideration by the Department of State, appellant’s 

“Both the statute (22 U. S. C. 2lla) and the Presidential regulations 
(22 CFR 51.75) clearly show that the ultimate discretion in granting or 
denying passports rests with the Secretary of State himself and not with 
his subordinates. 
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refusal to execute the affidavit has plainly precluded such 
consideration. 

; 

As was true in the Robeson case, the Passport Office has done 
no more than tentatively deny appellant’s passport applica¬ 
tion (R. 22, 64). There has consequently been no more than 
the barest beginning of the administrative process. The tenta¬ 
tive denial was merely a notification to appellant that ex parte 
information available to the Department indicated thdt he 
fell within the prohibition of Section 51.135, and an invitation 
to him to request a hearing at which he would be afforded an 
opportunity to offer countervailing information which plight 
lead to a contrary determination. To quote from Miss Knight’s 
letter of February 1, 1956 (R. 22-23): 


I regret to inform you that after careful consideration 
of your application for the renewal of passport facilities, 
the Department of State is obliged to disapprove:your 
request tentatively on the ground that the granting of 
such further passport facilities is precluded under the 
provisions of Section 51.135 of Title 22 of the Co|le of 
Federal Regulations. A copy of the pertinent Regula¬ 
tions is enclosed for your information. 


Under Section 51.137 of the Regulations you may pre¬ 
sent your case and all relevant information infonjnally 
to the Passport Office. If you desire to take advantage 
of this provision you may appear before a hearing qfficer 
of the Passport Office and you may be represented by 
counsel. In such case, you will be required to sqbmit 
a sworn statement as to whether you are now or ever 
have been a Communist. 

If you do not desire a hearing, the Department will 
give consideration to any written statement under oath 
which you may desire to submit concerning the matter, 
provided that you include therein a statement jas to 
whether you are now or ever have been a Communist. 


Although appellant requested and was granted the informal 
hearing proferred, he frustrated its purpose and brought about 
the termination of the proceedings by his continued refujsal to 
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execute the affidavit required. As a result, no final determina¬ 
tion has ever been reached by any official of the Department of 
State as to appellant’s eligibility for a passport. Indeed, the 
sole official here sued by appellant, the Secretary of State, has 
never had occasion to consider appellant’s application, has 
never passed upon the application, and has not done so solely 
because of appellant’s own inaction. Moreover, such final 
action by the ultimate authority, the Secretary of State, will 
necessarily be prevented unless appellant first submits the affi¬ 
davit, since such submission when requested is a prerequisite to 
the intermediate step of appeal to the Board of Passport Ap¬ 
peals (Section 51.156). Appellant’s own conduct has, there¬ 
fore, brought the administrative process to a standstill and 
resulted in a failure to exhaust the available remedies. 

3. Having failed to exhaust his administrative remedy , ap¬ 
pellant is not entitled to judicial relief. As we have noted 
above at p. 8, appellant fails to make express reference to the 
obvious problem presented by his failure to exhaust his ad¬ 
ministrative remedies. In asserting that the only basis of the 
decision below was the failure per se to execute the affidavit 
required by Section 51.142, appellant attempts to ignore the 
manifest effect of this failure in terms of exhaustion. Appel¬ 
lant has nevertheless seen fit to devote the bulk of his brief to 
arguments which are relevant only to the question of whether 
his failure to pursue the administrative remedy was justified, 
cataloguing the reasons which, as he conceives them, require 
this Court, in its discretion, to exercise jurisdiction rather than 
self-restraint in this case. As we view them, the considera¬ 
tions suggested by appellant for taking this case out of the ac¬ 
cepted rule have either already been considered and rejected 
by the Supreme Court or do not apply here. Moreover, this 
Court has itself recently rejected these same contentions in 
National Lawyers Guild v. Brownell , 96 U. S. App. D. C. 252, 
225 F. 2d 552, certiorari denied, 351 U. S. 927. 

It has been a “long settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed or 
threatened injury until the prescribed administrative remedy 
has been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 
303 U. S. 41, 50-51. Appellant argues, however, that the ad- 
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ministrative remedy here available is defective in a number 
of respects. We must assume that he thereby means to argue 
that exhaustion may be dispensed with in these circumstances, 
since these arguments are largely unrelated to the narrower 
issue of whether an affidavit of the type requested may validly 
be required of appellant. Appellant appears to contend that 
the exhaustion requirement is inapplicable where (a) j the 
procedures outlined in the regulations are not authorized by 
statute (Br. 28-33); (b) the basic power of the agency is 
challenged upon constitutional grounds (Br. 7-12, 15-^21); 
and (c) the administrative procedures are alleged to be inade¬ 
quate (Br. 7-33). The striking similarity between these [con¬ 
tentions and those urged upon this Court in National Lawyers 
Guild v. Brownell, supra, is revealed in the following excerpt 
from the Opinion (225 F. 2d at 554-555): 

The second question upon this appeal is whetheir the 
District Court erred in ruling that the Guild must ex¬ 
haust the administrative remedy * * # . The Guild 
says that it is not required to do so and assigns a number 
of reasons. These reasons are that the Attorney Gen¬ 
eral has prejudged the matter, no statute authorized the 
procedure, there is no constitutional basis for thje ex¬ 
ecutive action, irreparable injury would ensue from 
pursuing the remedy, the procedure violates the require¬ 
ments of due process, and the Executive Order (No. 
10450) is void for lack of definite standards. 

As we shall show, this Court carefully considered and[ ulti¬ 
mately rejected each of these contentions. 

(a) Appellant argues that the procedure outlined in the 
regulations is not authorized by statute. (Br. 22-27)|. In 
ruling on the same objection in Lawyers Guild, this Court said 
(225 F. 2d at 557): 

The Guild says the proffered administrative refnedy 
need not be exhausted, because no statute authorized 
the proceeding. Without elaborating the point we 
merely say that the opinion of the Supreme Coijirt in 
Allen v. Grand Cent. Aircraft Co., supra, conclusively 
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establishes that administrative remedies validly estab¬ 
lished by regulation must be exhausted. 

It should also be noted that in other cases prior to Allen v. 
Grand Central Aircraft Co., 347 U. S. 535, in which the Supreme 
Court had had occasion to consider this question, it had simi¬ 
larly held that the exhaustion rule is not rendered inapplicable 
by the circumstance that the administrative remedy is pre¬ 
scribed by regulation rather than by statute, or that there is no 
statutory provision for judicial review. Fahey v. Mallonee, 
332 U. S. 245, 256; Goldsmith v. Board of Tax Appeals, 270 
U. S. 117,123; cf. Red River Broadcasting Co. v. Federal Com¬ 
munications Commission, 69 App. D. C. 1, 98 F. 2d 282, 286, 
certiorari denied, 305 U. S. 625; see also Twentieth Century 
Air Lines v. Ryan, 74 Sup. Ct. 8 (opinion of Mr. Justice Reed 
denying application for stay). 

(b) Appellant’s constitutional challenges to the basic power 
of the Secretary of State to deny passports to American citizens 
and to employ administrative procedures in connection with 
that power are clearly premature. Allen v. Grand Central 
Aircraft Co., 347 U. S. 535; Franklin v. Jonco Aircraft Corp., 
346 U. S. 868, summarily reversing Jonco Aircraft Corp. v. 
Franklin, 114 F. Supp. 392 (statutory three-judge court); 
Gusik v. Schilder, 340 U. S. 128; Aircraft and Diesel Corp. v. 
Hirsch, 331 U. S. 752; Myers v. Bethlehem Shipbuilding Corp., 
supra, citing (303 U. S. at 51, fns. 9,10) White v. Johnson, 282 
U. S. 367, 374, St. Louis-San Francisco Ry. Co. v. Alabama 
Public Service Comm’n., 279 U. S. 560, 563, and Lawrence v. 
St. Louis-San Francisco Ry. Co., 274 U. S. 588, 592-593; see 
also Communist Party of the United States v. McGrath, 96 F. 
Supp. 47 (statutory three-judge court). 

This Court’s holding in Lawyer’s Guild is wholly in accord. 
There, the Guild contended that the Attorney General has no 
power under the Constitution to perform the ultimate act 
which was at issue in the administrative proceedings, namely, 
the listing vel non of the Guild as a subversive organization. 
In requiring exhaustion, the Court used language which, para¬ 
phrased, is readily applicable to the case at bar (225 F. 2d at 
555-557): 
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The appellant * * * next says that [he] is not re¬ 
quired to exhaust the administrative remedy set up jby 
the regulations, since the administrative [denial! of 
passports to citizens has] not been validly authorizjed. 
[He] says the [Secretary] lacked power to authorize 
[such denial] and the standards contained in [the regu¬ 
lations] are so vague that they violate the requirements 
of due process. * * * 

That a claim of constitutional invalidity does hot 
negative the requirement for exhaustion of remedied is 
made amply clear by the summary reversal by the 
Supreme Court in Franklin v. Jonco Aircraft Corp. 1 for 
the stated reason that the appellee had failed to exhalust 
its administrative remedy. The appellee had claimed 
the authorizing act to be unconstitutional. Alleii v. 
Grand Cent. Aircraft Co., supra, is to the same effect. 

l; 

(c) Appellant contends that the administrative proceedings 
are inadequate and do not insure due process (Br. 7-33). Sub¬ 
stantially this same argument was advanced in Fahey v. Mal- 
lonnee, 332 U. S. 245, and Yakus v. United States, 321 II. S. 
414. Cf. Bourjois, Inc. v. Chapman, 301 U. S. 183. The Su¬ 
preme Court repeatedly rejected the argument, stating in 
Yakus that “a sufficient answer to all these contentions is |hat 
petitioners have failed to seek the administrative remedy land 
the statutory review that were open to them” (321 U. sj. at 
434). Again, in Fahey v. Mallonnee, 332 U. S. at 256, the 
Court wisely cautioned that courts should not * * assume 
in advance that an administrative hearing may not be fairly 
conducted.’’ 

Even in cases where neither the statute nor the regulations 
provided for any administrative hearing whatsoever, the'Su¬ 
preme Court has required litigants to seek administrative relief 
before coming into court. Thus, in Goldsmith v. Board of 
Tax Appeals, 270 U. S. 117, the statute made no provision for 
an administrative hearing or for judicial review and the agency 
regulations made no provision for a hearing. The Supreme 
Court held that plaintiff was nevertheless not entitled to judi¬ 
cial relief until he had sought a hearing from the agejncy. 
Similarly in Bourjois, Inc. v. Chapman, 301 U. S. 183, although 
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the statute did provide for judicial review, neither the statute 
nor the agency had provided for administrative hearings. 
Speaking for the Court, Mr. Justice Brandeis stated that {id. 
at 188): 

* * * The plaintiff has not applied for a certificate; 
and it is not to be assumed that, if it concludes to do so, 
its application will be refused, or that the Board will 
deny any right to which it is entitled. * * * 

In arguing to the contrary, appellant presumably relies upon 
the dictum in Yakus v. United States, 321 U. S. 414, 435, later 
repeated in Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 752, 
774, that: 

* * * only if we could say in advance of resort to the 
statutory procedure that it is incapable of affording due 
process to petitioners could we conclude that they have 
shown any legal excuse for their failure to resort to it 
or that their constitutional rights have been or will be 
infringed. 

But this dictum has never been followed by the Supreme Court 
in a concrete case, and appellant points to no case where ex¬ 
haustion has been excused on that ground “in advance” of 
resort to the administrative procedure. In Dulles v. Nathan, 
96 U. S. App. D. C. 190,225 F. 2d 29, this Court did not pass on 
the validity of the present regulations, nor did it say that the 
“quasi-judicial hearing” upon which it conditioned its stay 
could not be accorded under these regulations. Indeed, the 
Nathan case is in accord with our position since the Court 
there ordered that a hearing be held, i. e., that Nathan exhaust 
his administrative remedy. 

In the only passport cases decided by this Court since Nathan 
in which the question of procedural due process was an issue, 
Boudin v. Dulles, Nos. 13031 and 13130, decided June 28,1956, 
and Dayton v. Dulles, No. 13176, decided September 13, 1956, 
the Court expressly reserved decision on the question of the 
validity of the regulations, remanding the cases to the Secre¬ 
tary for further consideration under the very regulations here 
attacked and leaving to the district court at a later stage the 
determination of whether the hearing and procedures in fact 
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actually pursued to completion in those cases conformed to the 
requirements of procedural due process. (See below, pp. 23-^4.) 

As noted above, p. 17, the identical contention—that the 
validity of prescribed administrative procedures may be judi¬ 
cially determined before they are applied—was advanced in 
Lawyers Guild and rejected by this Court as follows (225 F. 
2d at 557): 

The Guild says the rules of procedure are faially 
defective in a number of concrete respects. But I the 
rules do provide the features of hearings, etc., we liave 
described, and so we think they meet the basic tests 
which are sufficient premise for a requirement that the 
remedy be exhausted. Some features of the rules do 
give pause. Such, for example, are the provisions 
eliminating, in the discretion of the hearing officer, oral 
testimony, with its concomitant cross examination, land 
accepting affidavits in lieu thereof; the provision ihat 
the hearing officer may dispense with the taking of 
evidence; and the provision that an “evasive” reply to 
an interrogatory “shall” be deemed an admission of| the 
facts to which the interrogatory “refers”. But we think 
answers to the problems posed by such provisions must 
await a case in which they have been applied. We 
cannot guess in advance the details of the proceedings 
to be held, when the rules of procedure permit a Valid 
proceeding. [Emphasis added.] 

Since there are no significant distinctions between the pro¬ 
cedures afforded in Lawyers Guild and those here at issue, that 
decision is controlling. 

Thus, as was true in Lawyers Guild, the “regulations! in¬ 
volved * * * provide for notice, hearings, and a determina¬ 
tion upon the record, except for classified security information” 
(225 F. 2d at 556). The Guild there objected to the interroga¬ 
tories posed by the Attorney General, just as appellant how 
objects to the questions concerning membership in the Cbm- 
munist Party posed by appellee. This Court nevertheless 
required exhaustion of the administrative remedies, stating 
that “we think the proper place to test these interrogatories 
in the first instance is before the administrative body.” (225 
F. 2d at 558.) 

I 

i 

I 
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As in Lawyers Guild, the regulations here provide for an 
informal hearing at which the applicant may appear per¬ 
sonally, be represented by counsel, and submit relevant evi¬ 
dence (22 CFR, 1955 Supp., 51.137-51.139). The applicant is 
to be furnished the reasons for the tentative denial of a pass¬ 
port “as specifically as * * * security considerations permit” 
(22 CFR, 1955 Supp., 51.137); he may request “such additional 
information or explanation as may be necessary in the prepa¬ 
ration of his case” on appeal (22 CFR, 1955 Supp., 51.162) ; 
and “[t]he Board shall take whatever action it deems neces¬ 
sary to insure the applicant of a full and fair consideration of 
his case” (ibid; emphasis supplied). The only prohibitions 
against furnishing an applicant information are those which 
require that information affecting the national security or 
tending to disclose or compromise investigative sources or 
methods be protected from disclosure (22 CFR, 1955 Supp., 
51.137, 51.162 and 51.163), and that the actual files themselves 
not be examined by the applicant (22 CFR, 1955 Supp., 
51.163). Section 51.164 of the Regulations permits not only 
the Board of Passport Appeals but the applicant as well to 
introduce evidence at the hearing before that body. 

Appellant attempts to analogize the procedures here pre¬ 
scribed to those involved in Parker v. Lester, 227 F. 2d 708 
(C. A. 9) (Br., pp. 20-21). But this contention is belied by the 
emphasis which the opinion in Parker placed upon the express 
requirement in the Coast Guard regulations that the source of 
all information and the identity of all informants—with no 
qualifications as to their relationship to national security—be 
concealed from the plaintiffs therein (227 F. 2d at 715, fn. 11a). 
The Ninth Circuit clearly indicated that this provision was 
the one on which it posited its statement that “ * * * we can 
in advance say just what process, due or otherwise, these reg¬ 
ulations entail * * *” (id. at 715). This requirement of all- 
inclusive non-disclosure is a far cry from the provisions here 
involved, as well as from the provisions in Lawyers Guild 
which the court in Parker expressly contrasted with the Coast 
Guard regulations (id., fn. 11a). Furthermore, in Parker v. 
Lester, the plaintiffs were being deprived of their means of 
livelihood with no “notice prior to the initial determination by 
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the Commandant that they could no longer be employed on 
board ships” {id. at 715); and with “no opportunity tjo par¬ 
ticipate in the process of examining the facts which majr have 
a bearing upon this initial determination” {id. at 711); in 
addition, they were rendered ineligible for unemployment com¬ 
pensation as a practical result of the determination (112 F. 
Supp. 433 at 441). They had already exhausted their admin¬ 
istrative remedies in large measure, and had received two 
adverse decisions from the ultimate deciding authority before 
seeking judicial relief. 6 Here, as we have noted, supral p. 16, 
the Secretary of State has never had the opportunity to pass 
upon appellant’s application. This combination of factors 
makes Parker v. Lester as inapplicable here as Lawyers Guild 
is controlling. 

Finally, it is highly significant that in Boudin v. Dulles, Nos. 
13031 and 13130, decided June 28, 1956, and Dayton v. pulles, 
No. 13176, decided September 13,1956, in which both plaintiffs 
made the identical claims respecting procedural due process 
which are here pressed, this Court remanded the cases! to the 
district court to “be returned to the Secretary for reconsidera¬ 
tion. He may conclude * * * that a further hearing is 
needed.” Boudin v. Dulles, supra, slip opinion at p. 6. Ob¬ 
viously, such further hearing would necessarily be governed by 
the very regulations which appellant here asserts are so de¬ 
ficient as to permit him—unlike Boudin and Dayton—to forego 
the proceedings which these regulations prescribe and to seek 
relief immediately in the district court. The fact that this 
Court required a return to these very procedures before ii would 
decide two cases properly before it involving the same asser¬ 
tions here made precludes appellant’s claim that exhaustion 
may here be dispensed with. On remand to the Department, 
the administrative proceeding in this case may result ijn a de¬ 
termination by either the Passport Office or the Secretary of 

•The district court in Parker v. Lester, 112 F. Supp. 433 (N. P- Cal.), 
stated the case as follows (p. 441): 

In the case at bar each petitioner has appeared before a local 
board; one has been finally screened; it remains for the rest to submit 
their case to a board sitting in Washington, D. C., and to have the 
determination of that body reviewed by the Commandant, who has 
already twice ruled adversely to each petitioner. [Emphasis added.] 
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State that appellant is entitled to a passport—as indeed hap¬ 
pened in the Boudin case. 

The foregoing considerations apply in every case in which 
an attempt is made to secure judicial review of, or interven¬ 
tion in, an administrative proceeding. They are particularly 
compelling in the present case in the light of the traditionally 
broad discretion of the Secretary of State in the passport field. 
See Perkins v. Elg, 307 U. S. 325. 

Appellant is clearly premature in asking this Court to inter¬ 
pose its jurisdiction at a time when, due to his own inaction, 
the processing of his application for a passport is still at a pre¬ 
liminary stage in the Department of State, and the Secretary 
of State—the sole defendant herein—has not yet had an op¬ 
portunity to pass upon the application. The want of ripeness 
of appellant’s suit is emphasized by the fact that he asks this 
Court to mandamus the Secretary to renew his passport forth¬ 
with, an exercise of power which the Supreme Court disclaimed 
in Perkins v. Elg, supra, and the existence of which this Court 
has consistently found sufficient reason for not determining. 
E. g., Dayton v. Dulles, supra; Kraus v. Dulles, C. A. D. C. No. 
12820, decided July 5, 1956; Boudin v. Dulles, supra; Robeson 
v. Dulles, supra; Shachtman v. Dulles, 96 U. S. App. D. C. 
287, 225 F. 2d 938; Dulles v. Nathan, supra; cf. Borak v. Bid¬ 
dle, 78 U. S. App. D. C. 374,141 F. 2d 278,281, certiorari denied, 
323 U. S. 738. In the circumstances, the considerations under¬ 
lying the exhaustion rule are especially persuasive here. 

II 

Appellant has not qualified for a passport under the appli¬ 
cable statutes and regulations and hence is not entitled 
to the relief he seeks in this suit 

The infirmity inherent in appellant’s case on this appeal 
is not merely his failure to exhaust the administrative process 
once it was initiated, but his nullification of the very step 
which had initiated the process. Under the governing statutes 
and regulations, appellant’s refusal to submit the affidavit., 
requested of him resulted in a failure to complete his applica¬ 
tion, a failure to make a prima facie showing of eligibility for 
passport facilities, and a failure to make due disclosure of all 


information relevant to the administrative determination of 

i 

such eligibility. Accordingly, after holding that “the passport 
regulations in question are reasonable regulations” (R. 71), 
the court below ruled that appellant “fails to qualify for al pass¬ 
port in that he has failed to make the non-communist affidavit 
which the valid regulations require * * *” (R. 71-72) i We 
submit that appellant is in no position to demand that the 
Court direct the Secretary to issue a passport. 

j 

A. The Secretary of State is empowered to make reasonable regulations 

governing and restricting the issuance of passports 

1. The requirements 'prescribed by statute and regulation 
for eligibility for passports. —Under 22 U. S. C. 211a, thel “Sec¬ 
retary of State may grant and issue passports * * * under 
such rules as the President shall designate and prescribe * * 
But, | 

Before a passport is issued to any person by or under 
authority of the United States such person shall sub¬ 
scribe to and submit a written application duly verified 
by his oath before a person authorized and empowered 
to administer oaths, which said application shall con¬ 
tain a true recital of each and every matter of fact which 
may be required by law or by any rules authorized by 
law to be stated as a prerequisite to the issuance <J>f any 
such passport. [Emphasis supplied.] 7 

The regulations issued by the President 8 prescribe in detail 
the procedures which must be complied with by all passport 
applicants, including the manner of execution of the applica¬ 
tion (22 CFR 51.51-51.73), its contents (22 CFR 51.15), and 
the necessary supporting documents which must accompany 
applications (22 CFR 51.23-51.26). The Presidential regu¬ 
lations further provide as follows (22 CFR 51.74): 

Affidavits. Any affidavit which may be required 
under the rules in this part or shall be submitted in 
support of an application for a passport or the renewal, 

- i 

— 

7 Act of June 15, 1917, 40 Stat 277; 22 U. S. C. 213. This provision is 
reiterated in the regulations, 22 CFR 51.14. 

8 Executive Order No. 7856,3 F. R. 799, 22 CFR 51.1, et aeq. 
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extension or amendment of a passport shall be con¬ 
sidered as, and become, a part of the application. 

In addition, they delegate to the Secretary of State authority 
“to make regulations on the subject of issuing, renewing, ex¬ 
tending, amending, restricting, or withdrawing passports addi¬ 
tional to the rules in this part and not inconsistent therewith” 
(22 CFR 51.77). 

The Secretary has exercised the authority thus delegated to 
him by promulgating the regulations of which appellant here 
complains. 0 In pertinent part, these regulations prohibit the 
issuance of passports to persons who support the Communist 
movement (22 CFR, 1955 Supp., 51.135): 10 

§ 51.135 Limitation on Issuance of Passports to 
Persons Supporting Communist Movement. In order 
to promote the national interest by assuring that per¬ 
sons who support the world Communist movement of 
which the Communist Party is an integral unit may not, 
through use of United States passports, further the pur¬ 
poses of that movement, no passport, except one limited 
for direct and immediate return to the United States, 
shall be issued to: 

(a) Persons who are members of the Communist 
Party or who have recently terminated such member¬ 
ship under such circumstances as to warrant the con¬ 
clusion—not otherwise rebutted by the evidence—that 
they continue to act in furtherance of the interests and 
under the discipline of the Communist Party; 

(b) Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement un¬ 
der such circumstances as to warrant the conclusion— 
not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domi- 

•17 F. R. 8013, 10 F. R. 161, and 21 F. R. 336, codified in 22 CFR 51.101- 
51.134 and 22 CFR, 1955 Supp., 51.136-51.143. 

10 As we have noted, supra, p. 14, a person whose passport application 
Is tentatively disapproved under this or other provisions is entitled as a 
matter of right to resort to the administrative procedures set forth in the- 
subsequent sections of the regulations (22 CFR, 1955 Supp., 51.137-51.170^ 
as amended by 21 F. R. 336). 
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nation, or control exercised over them by the Commu- 

I 

nist movement. j 

(c) Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities which 
will advance the Communist movement for the purpose, 
knowingly and willfully of advancing that movement. 

Supplementing this limitation on the issuance of passports, 
the Secretary’s regulations impose the following requirement 
upon applicants (22 CFR, 1955 Supp., 51.142): 

Oath or affirmation by appellant as to membership in 
Communist Party. At any stage of the proceedings in 
the Passport Division or before the Board, if it is deemed 
necessary, the applicant may be required, as a part of 
his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past member¬ 
ship in the Communist Party. If the applicant States 
that he is a Communist, refusal of a passport in his case 
will be without further proceedings. [Emphasis 
supplied.] 

Reading the foregoing provisions together: (1) the statute 
prohibits the issuance of a passport to any applicant unless and 
until he has submitted a signed and sworn application contain¬ 
ing “a true recital” of “every matter of fact which may be 
required by * * * any rules authorized by law * * * t* (22 
TJ. S. C. 213; 22 CFR 51.14); and (2) the rules require, “if 
it is deemed necessary,” the submission “as a part of the appli¬ 
cation” of a statement signed under oath or affirmation “with 
respect to present or past membership in the Communist 
Party” (22 CFR, 1955 Supp., 51.142), and provide that any 
affidavit required by the rules “shall be considered as, and 
become, a part of the application” (22 CFR 51.74). jThus, 
under the statute and regulations, if the submission of a sworn 
statement in the form prescribed by Section 51.142—relating 
to “present or past membership in the Communist Party”—is 
“deemed necessaiy,” no passport may issue until such a state- 
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ment has been submitted by the applicant “as a part of his 
application.” 

2. The validity of the statutes and regulations .—Appellant’s 
shotgun attack upon the statutes and regulations is essentially 
double-barrelled: (a) appellant contends that, as a substan¬ 
tive matter, appellee must grant passports to all American citi¬ 
zens and, more specifically, that appellee is not authorized to 
deny passports on the grounds contained in Section 51.135 of 
the Regulations; (b) appellant contends that, as a procedural 
matter, the administrative process prescribed by the Regula¬ 
tions is unconstitutional, particularly the affidavit require¬ 
ment of Section 51.142. 

(a) Insofar as appellant’s case rests upon the claim that the 
Secretary has no discretion whatsoever and must grant pass¬ 
ports to all citizens, including Communists, it is without foun¬ 
dation in both law and history. This Court’s decisions in the 
Shachtman, Nathan, Boudin, Kraus and Dayton cases estab¬ 
lish at least that much. Cf. Perkins v. Elg, 307 U. S. 325; 
Miller v. Sinjen, 289 F. 2d 388 (C. A. 8). Especially perti¬ 
nent—indeed controlling, in view of the nature of the criteria 
for passport denial contained in Section 51.135 of the regula¬ 
tions—is the following language from Communist Party of 
United States v. Subversive Activities Control Board, 96 U. S. 
App. D. C. 66,223 F. 2d 531 at 555 (reversed on other grounds, 
351 U. S.115): 

* * * Only rudimentary reasoning is necessary to a 
conclusion that the Government may validly decline to 
confer its diplomatic protection upon, and to request 
foreign governments to give aid and protection to, a 
member of an organization operating primarily to 
achieve the objectives of a world movement such 
as the Communist movement is defined to be in the 
statute. * * * 

In the face of these decisions, it is no longer open to appel¬ 
lant to contend that the Secretary of State is powerless to 
deny passports to American citizens or to establish reasonable 
standards for the grant and denial of passports. But even if 
the question were open, the lack of any merit to appellant’s 
position is demonstrated by the history and reasoning under¬ 
lying these decisions. 



(i) As this Court has noted, “the issuance of passports 
throughout our history has been left to the judgment of the 
Secretary of State under Presidential regulation * # 
Shachtman v. Dulles, 96 U. S. App. D. C. 287, 225 F. 2d 938 
at 942. From the early days of the Government through the 
middle of the 19th Century, the Secretary of State issued pass¬ 
ports without congressional authorization, in the exercise of 
executive authority derived from the President in the field of 
foreign affairs. 11 In order to prohibit passport issuance by 
anyone other than the Secretary of State, Congress in 11856 
passed an act which is now found in substantially its original 
form in 22 U. S. C. 211a (Act of August 18, 1856, 11 Stati. 60). 
As codified, that section provides as follows: 


Section 211a. Authority to grant, issue and verify 
passports. The Secretary of State may grant and issue 
passports, and cause passports to be granted, issued and 
verified in foreign countries by diplomatic representa¬ 
tives of the United States, and by such consul generals, 
consuls, or vice consuls when in charge, as the Secretary 
of State may designate, and by the chief or other execu¬ 
tive officer of the insular possessions of the United States, 
under such rules as the President shall designate and 
prescribe for and on behalf of the United States, and 
no other person shall grant, issue, or verify such pass¬ 
ports. [Emphasis supplied.] 


In the light of the broad language of this statute, there is no 
occasion here to determine whether the President’s plenary 
executive power over foreign affairs in itself furnishes suffi¬ 
cient authority to the Secretary to deny passports to American 
citizens in accordance with reasonable standards prescribed 
by him. Nor is there any occasion here to determine whether 
Congress can constitutionally limit the executive power in this 
area, since the terms of Section 211a do not purport to narrow 
the scope of that power. 12 

(ii) As we have shown, the Secretary’s power to make rea- 

11 Stuart, Safeguarding the State through Passport Control, 12 Dept, of 
State Bull. 1066 (1945); Dept, of State, The American Passport , 77 (1898). 

u For further discussion of this subject, see Brief for AppeUee in No. 
12983 (Robeson v. Dulles), pp. 36-38. 




30 


sonable regulations governing and restricting the issuance of 
passports is rooted both in the historic exercise of this power 
by the Executive Branch and in Section 211a. But, if some 
additional source of authority -were needed, it is supplied by 
the travel control statutes which Congress has repeatedly 
enacted. 

Whatever the Secretary of State’s authority under the ex¬ 
ecutive power and Section 211a to use the passport as a means 
for reasonably controlling travel, its use to that end was little 
needed in the days when limited mobility coincided with inter¬ 
national tranquility. 13 With the entrance of the United States 
into World War I, however, the pressing need to control the 
travel of citizens in the interests of national defense and se¬ 
curity was readily recognized by Congress and given imple¬ 
mentation by the Act of May 22, 1918. 14 This Act was 
amended by the Act of June 21,1941, 15 to permit its use during 
the then-existing emergency, as well as in wartime, and was 
reenacted in the codification of such laws as Section 215 of the 
Immigration and Nationality Act of 1952. 1C As presently 
codified in 8 U. S. C. 1185, the statute reads: 

Section 1185. Travel control of citizens or aliens 
during war or national emergency—Restrictions and 
'prohibitions on aliens, (a) When the United States is 
at war or during the existence of any national emergency 
proclaimed by the President, * * * and the President 
shall find that the interests of the United States require 
that the restrictions and prohibitions in addition to 

“ During the Civil War, however, Secretary of State William H. Seward 
issued an order prohibiting the departure from or entry into any port of 
the United States of any person who did not have a passport. A subsequent 
order prohibited the issuance of a passport to any citizen subject to military 
service, in the absence of the posting of a bond. Dept, of State, The 
American Passport, 49-54 (1898); 3 Moore, International Law Digest 
(1906), pp. 1015-1022. Under these regulations, passports could be issued 
upon “satisfactory assurance” of the applicant’s “loyalty”. 3 Moore, op. 
cit. supra, 1017. And in an earlier crisis. Congress had imposed govern¬ 
mental restraint upon individual travel abroad in the Trading With the 
Enemy Act of 1815, 3 Stat. 199, providing that no person regularly residing 
in the United States was to cross the frontier into enemy territory without 
a passport issued by the Secretary of State or the other executive officials 
designated in the statute. 

“40 Stat. 559. 

“55 Stat. 252. 

“66 Stat. 190. 
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• those provided otherwise than by this section be imposed 
upon the departure of persons from and their entry into 
the United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered by the presi¬ 
dent or the Congress, be unlawful— 

(1) [There follow restrictions enumerated; (1) 
through (7) not here pertinent.] 

i 

* * * » 4 

(b) After such proclamation as is provided for iii sub¬ 
section (a) of this section has been made and published 
and while such proclamation is in force, it shall, except 
as otherwise provided by the President, and subject to 
such limitations and exceptions as the President! may 
authorize and prescribe, be unlawful for any citizen of 
the United States to depart from or enter, or attempt 
to depart from or enter, the United States unless he 
bears a valid passport. 17 

’ 

Congress thus authorized the President, in times of wjar or 
national emergency, to use the powers which were inherently 
his in the field of foreign affairs as Chief Executive and those 
which were the Secretary of State’s by virtue of Section 211a 
as a means of controlling the travel of citizens. The language 
of the statute makes it plain that during such period this au¬ 
thorization becomes incorporated, in effect, into Section! 211a 
itself. 

By Proclamation No. 3004, dated January 17, 1953,j® the 
President made the foregoing provisions operative. Taking 

i 

1T Interestingly enough, appellant fails to mention this statute throughout 
his brief—despite the fact that it is not only controlling on the question of 
the validity of the regulations here in question but that it supplies the sole 
basis upon which appellant can rest whatever claim he may have jto the 
applicability of the due process clause and to a right to judicial review of 
the Secretary’s action. Appellant cites this Court’s decisions in the Kraus, 
Shachtman, Boudin and Nathan cases as establishing the principle ttyat the 
denial of a passport is subject to a measure of judicial review, but fails to 
note that these decisions were premised on the fact that this staltute, S 
U. S. C. 1185, prevents citizens from departing from or entering info this 
country without a passport at the present time. See, e. g., Shachtman v. 
Dulles, 96 U. S. App. D. C. 287, 225 F. 2d 938, 940, 941. In the absence of 
such a provision, we submit the so-called “natural right to travel” would 
be unimpaired by the denial of a passport, so far as Fifth Amendment con¬ 
siderations are concerned. 

M 67 Stat. c3l. 
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cognizance of the existing state of emergency, 10 he found and 
proclaimed that “the interests of the United States” required 
additional restrictions and ordered that the “departure and 
entry of citizens and nationals of the United States from and 
into the United States * * * shall be subject to the regular 
tions prescribed by the Secretary of State and published as 
sections 53.1 to 53.9, inclusive, of Title 22 of the Code of Fed¬ 
eral Regulations,” which regulations were incorporated into 
and made a part of the Proclamation. 20 

The regulations of the Secretary inter alia prohibit the de¬ 
parture of citizens from this country without a passport (22 
CFR 53.1), subject to certain exceptions not here relevant. 

The 1952 Congressional materials shed little light on the 
purpose of Section 1185 other than the fact that Congress in¬ 
tended to reenact and codify the 1918 Act, as amended, so 
as to make its provisions applicable in time of any national 
emergency as well as war. It may safely be assumed, there¬ 
fore, that the statutory purpose of Section 1185 is identical to 
that of the earlier Act. The legislative history of the 1918 Act 
reveals that it was intended, at the very least, to empower 
the Executive Branch to restrain the departure of individual 
citizens suspected of being engaged in activities of a subversive 
nature. 21 See H. Rep. No. 485, 65th Cong., 2d Sess., pp. 2-3. 
This conclusion is confirmed by the legislative history of the 
1941 amendment to that Act. S. Rep. No. 444, 77th Cong., 
1st Sess., pp. 1-2. There can be no question, therefore, of the 
Secretary’s statutory power to prescribe reasonable regulations 
governing and restricting the issuance of passports. 

(iii) Appellant further argues that even if the Secre¬ 
tary is authorized to exercise his discretion in the issu¬ 
ance of passports, the Secretary exceeded the bounds 

19 As proclaimed in Proclamation No. 2914, dated December 16, 1950, 64 
Stat. a454. 

39 The Proclamation further directed “all departments and agencies of 
the Government” to assist the Secretary of State in carrying out its 
provisions. 

21 The 1918 Act was made operative by Presidential Proclamation, of 
August 8,1918, which provided as follows (40 Stat. 1829, 1831): 

No citizen of the United States shall receive a passport entitling 
him to leave the United States, unless it shaU affirmatively appear 
that there are adequate reasons for such departure or entry and that 
such departure or entry is not prejudicial to the interest of the United 
States. 
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of his authority under the Constitution in establishing 
the criteria set forth in Section 51.135 of the Regu¬ 
lations. 22 

Appellant contends that the subsections of Section 51.135 
are vague and ambiguous and that they impair his rights 
under the First Amendment to the Constitution. 

Neither of these contentions is meritorious. 

The provisions of subsections (a), (b), and (<f) of 
Section 51.135 are clear, meaningful standards for the 
guidance of administrative officers. Any applicant pos¬ 
sessing sufficient awareness of the world about hilm to 
have occasion to travel abroad could not help bikt be 
put on adequate notice of the nature of the reasons 
supporting a denial of his application by a recitation 
in haec verba of the regulation’s provisions. Cf. Amer¬ 
ican Communications Assoc . v. Douds, 339 U. S.! 382, 
412-413. This is particularly true where, as here, the 
applicant is fully apprised of specific information which 
caused him to be placed in a general category. More¬ 
over, this is not, as appellant would make it, either 
a criminal statute or a criminal indictment. It| is a 
regulation promulgated by the Secretary of State to 
guide his subordinates in the exercise of his discretion 
under dual authority: his executive powers in the for¬ 
eign affairs field, and a Congressional grant of power 
to control travel. 23 

" Aside from his attack on the substantive provisions of the regulations, 
appellant contends that they were void ab initio because promulgated in 
violation of Section 4 of the Administrative Procedure Act (5 U. S. C.|l003), 
which requires notice and public hearings for rulemaking. This argument 
is foreclosed by this Court’s decision in Robeson v. Dulles, supra, as well as 
the Boudin and Dayton decisions. Had this Court been of the view that 
the regulations under which those cases were processed were improperly 
issued and therefore of no effect it could not have reached the results it did. 
That particular question was properly before the Court in Robeson, despite 
his failure to exhaust his administrative remedies. See also Brief for 
Appellee in Robeson v. Dulles, No. 12983, at p. 44, fn. 37. 

a “It is essential to meet the situation that the Executive should have wide 
discretion and wide authority of action. No one can foresee the different 
means which may be adopted by hostile nations to secure military ipforma- 
* tion or spread propaganda and discontent.” H. Rep. No. 485, 65thi Cong., 

2d Sess., pp. 2-3, accompanying the bill which became the Act of May 22, 
1918, now 8 U. S. C. 1185. 

I 
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Subsection (a) requires the denial of a passport to “persons 
who are members of the Communist Party or who have re¬ 
cently terminated such membership under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the 
evidence—that they continue to act in furtherance of the in¬ 
terests and under the discipline of the Communist party”. 
Since the affidavit which appellant refused to execute was to 
deal with present and past membership in the Communist 
Party we shall confine our discussion to this subsection. 

This Court has already held that the Secretary of State may 
validly deny passports to present members of the Party. In 
Communist Party of the United States v. Subversive Activities 
Control Board, 96 U. S. App. D. C. 66, 223 F. 2d 531 at 555, 
this Court stated, as we noted above at page 28, 

* * * that the Government may validly decline to 
confer its diplomatic protection upon, and to request 
foreign governments to give aid and protection to, a 
member of an organization operating primarily to 
achieve the objectives of a world movement such as 
the Communist movement is defined to be in the 
statute. 

In our view, the conclusion reached by the Court in that 
case is inescapable and does not warrant detailed discussion. It 
is fully in accord with the numerous decisions of the Supreme 
Court which have upheld the validity of a variety of compa¬ 
rable controls and sanctions which have been imposed upon 
members of the Communist Party to safeguard the national 
security. Cf. Dennis v. United States, 341 U. S. 494; Ameri¬ 
can Communications Ass’n v. Douds, 339 U. S. 382; Galvan v. 
Press, 347 U. S. 522; Gamer v. Board of Public Works of Los 
Angeles, 341 U. S. 716; Carlson v. London, 342 U. S. 524, 535, 
536; Harisiades v. Shaughnessy, 342 U. S. 580, 591. 24 

It is equally valid for the Secretary to provide for the denial 
of passports to persons who have recently terminated their 
Communist Party membership but who continue to demon- 

**In addition to his argument that Section 51.135 of the Passport Regu¬ 
lations is unconstitutional, appellant also contends that the section is 
invalid in that it conflicts with and “anticipates” the passport provisions 
of Section 6 of the Internal Security Act of 1950 (64 Stat. 993, 50 U. S. C. 
785), which have not yet gone into effect since no organization has finally 
been ordered by the courts to register under that Act. In effect, appellant’s 
argument is that the Internal Security Act occupies the field and that it 
deprived the Secretary of whatever discretion he might earlier have pos- 
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strate that they are subject to the control of the Party. Con¬ 
trary to appellant's assertions, such denial is not intended to 
“punish” the applicant for his past membership, but to present 
predictable future activity detrimental to the interests of the 
United States under the aegis of a passport issued by the Secre¬ 
tary of State. Section 51.135 is designed “to promote the na¬ 
tional interest by assuring that persons who support the wiorld 
Communist movement of which the Communist Party is an 
integral unit may not, through the use of United States pass¬ 
ports, further the purposes of that movement * * *” (22CFR, 
1955 Supp., 51.135; emphasis supplied). As the Supreme 
Court said in American Communications Assoc, v. Doud&; 
supra, in distinguishing Cummings v. Missouri, 4 Wall. (U. S.) 
277, and Ex Parte Garland, 4 Wall. (U. S.) 333—cases heavily 
relied on by appellant elsewhere—from the situation then be¬ 
fore it involving the “non-communist” affidavit provisions of 
the Labor Management Relations Act (339 U. S. at 413-414): 

Those cases and this also, according to the argument, 
involve the proscription of certain occupations ^o a 
group classified according to belief and loyalty. But 
there is a decisive distinction: in the previous decisions 
the individuals involved were in fact being punished for 
past actions; whereas in this case they are subject to 
possible loss of position only because there is substan¬ 
tial ground for the congressional judgment that their 
beliefs and loyalties will be transformed into future 
conduct. Of course, the history of the past conduct is 
the foundation for the judgment as to what the future 
conduct is likely to be; but that does not alter the con¬ 
clusion that § 9 (h) is intended to prevent future action 
rather than to punish past action. [Emphasis in the 
original.] 

i 

Cf. Gamer v. Board of Public Works of Los Angeles, j 341 
U. S. 716, 722. 


sessed. But appellant points to no express language in the Act or to any¬ 
thing in the legislative history thereof which substantiates his assertion. 
In fact, it was generally recognized during the debates that the Secretary 
of State already had the power to, and could, in his discretion, deny pass¬ 
ports to Communists. See 96 Cong. Rec. 13755-13757, 14538, 14590-14600; 

see also Veto Message of President Truman, 96 Cong. Rec. 15629, 15631. 

i 
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(b) What we have said thus far establishes that the Secre¬ 
tary of State may validly provide for the mandatory denial of 
passport facilities to an applicant who is or recently was a 
member of the Communist Party. That being the case, any 
argument directed against the validity of Section 51.142 of 
the Passport Regulations, requiring “if it be deemed neces¬ 
sary” that the applicant “as a part of his application, * * * 
subscribe, under oath or affirmation, to a statement with re¬ 
spect to present or past membership in the Communist Party,” 
is wholly drained of its substance. For if such membership is 
a sufficient ground for denial, it is manifestly an appropriate 
subject for inquiry, whether it be in the application itself or 
in the course of administrative proceedings. It must be equally 
true that appellee may lawfully consider as incomplete and 
refuse to give further consideration to any application which, 
after an appropriate request directed to the applicant, fails 
to include such basic information. 

Under the provisions of Section 51.142 and pursuant to the 
requests of the Passport Office, appellant could have complied 
with the requirement of an oath or affirmation in any one of 
three ways, depending on the actual facts as to his membership 
or non-membership in the Communist Party. (1) He could 
have filed an affidavit asserting that he was a member of the 
Communist Party. In such event his passport application 
would have been finally denied without further proceedings 
and his administrative remedies would thus have been ex¬ 
hausted. (2) He could have filed an affidavit asserting that 
he is not now and has not been in the past a member of the 
Communist Party. In such event this information would 
have been considered with and balanced against the contrary 
information indicated in the letters to appellant and in the 
affidavit of Miss Knight. (3) He could have filed an affidavit 
stating that he was not then a member of the Communist 
Party but that he had been a member in the past, briefly out¬ 
lining the history of such membership. This information 
would, as in the case of total denial of present and past mem- 
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bership, have been taken into consideration and weighed along 
with the other evidence available to the Department of Stpte. 25 

These three alternatives help to point up the exact nature 
of the statement required by Section 51.142. That section calls 
for a factual statement concerning membership status. It; does 
not prescribe a set form which all applicants must sign on; pain 
of denial of the application, but instead leaves it to the appli¬ 
cant to fill in its substance according to the facts of his in¬ 
dividual case. True, one who is a present member of the 
Communist Party cannot write and sign a truthful affidavit 
and still hope to be issued a passport, and hence must either 
(a) sign and submit a statement that he is not a Communist 
Party member and thus perjure himself, or (b) abandon his at¬ 
tempts to secure a passport. But this was precisely the case in 
all of the recent cases in which the Supreme Court has upheld 
the principle that if a substantive criterion such as member¬ 
ship in the Communist Party is a valid ground for denial! of a 
right or privilege, then applicants for and indeed holders of 
such rights or privileges can be required to state, even in the 
form of a prescribed oath, whether or not that criterion is appli¬ 
cable to them. American Communications Association v. 
Douds, 339 U. S. 382; Garner v. Board of Public Works of Los 
Angeles, 341 U. S. 716; Gerende v. Board of Supervisors, 341 
U. S. 56.^ 

The situation is different with respect to past membership 
in the Communist Party. A past member may write and sign 
an affidavit fully setting forth the circumstances of such past 
membership and still hope to be issued a passport. No auto¬ 
matic denial of the application on the basis of past membership 
alone is provided for in the regulations. The mandate of 

Section 51.142 thus contains none of the aspects of an ex post 
— 

* We do not here consider the possibility that appellant might have seen 
fit to plead the Fifth Amendment, instead of basing his refusal to submit 
an affidavit on a claim of irrelevance and invalidity of the regulations. 

“ This principle was given sharpened definition in Wieman v. Updegraff, 
344 U. S- 1S3, wherein the Court struck down a “loyalty oath” for state 
employees, not because it was an “oath” provision, but solely because the 
content of the oath referred to activity which was not a valid basis for 
excluding persons from public employment Ibid at 190. Cf. Cummings v. 
Missouri, 4 WaU. (U. S.) 277, 319-320. 


jacto law or a bill of attainder which the Supreme Court found 
to be present in the cases relied upon by appellant. Pierce v. 
Carskadon, 83 U. S. 234; Ex parte Garland, 4 Wall. (U. S.) 
333; Cummings v. Missouri, 4 Wall. (U. S.) 277. Since appli¬ 
cants are not faced with the dilemma of either concealing past 
activity or being denied a passport, Section 51.142 does not, 
“under the form of creating a qualification or attaching a con¬ 
dition, * * * in effect inflict a punishment for a past act which 
was not punishable at the time it was committed,” or create a 
“deprivation without any of the ordinary forms and guards 
provided for the security of the citizen in the administration 
of justice by the established tribunals.” Cummings v. Mis¬ 
souri, supra, at 319, 325. 27 

Appellant seems to imply that in executing the requested 
affidavits he might run the risk of a perjury prosecution due to 
the asserted difficulty of defining the word “member” of the 
Communist Party, in that what is “membership” to one person 
may not be “membership” to another (Br. 16-19). But as we 
have noted appellant is not required to give a “yes” or “no” 
answer to a set form; he is free to state all the circumstances 
of his membership or non-membership and to explain what 
he means by the terms he uses, so long as the questions of 
present and past membership are adequately covered. Any 
possibility of resulting perjury would therefore be of his own 
making. 

In short, in requiring a statement concerning present or past 
membership in the Communist Party, even though it is to be 

27 Appellant’s selective quotation (Br. 12) from Alexander Hamilton on 
the subject of “test oaths,” as quoted in Cummings v. Missouri, 4 Wall. (71 
U. S.) 277, 330-332, is wholly misleading, as is his assertion that the 
remarks apply equally to “test oaths” with respect to past as well as present' 
conduct. As the Supreme Court noted, Hamilton’s statements were made 
in the course of “a discussion of the nature and character of these expurga¬ 
tory oaths, when used as a means of inflicting punishment for past conduct ” 
4 Wall. (71 U. S.) at 330; emphasis added. Appellant correctly quotes from 
page 331 of Hamilton’s statement that “nothing can be more repugnant to 
the true genius of the common law than such an inquisition as has been 
mentioned into the consciences of men.” Appellant fails to quote the sen¬ 
tence next foUowing: “If any oath with retrospect [sic] to past conduct 
were to be made the condition on which individuals * * * should hold their 
estates, * * * this proceeding would be tyrannical * * *” [Emphasis 
■added]. 
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given “under oath or affirmation,” appellee is requiring neither 
a “test oath” nor an “expurgatory oath,” as appellant attempts 
to label such statement. Inquiry is not into beliefs but into 
activities, and as we have demonstrated, supra, pp. 34r-35, such 
inquiry has been repeatedly held valid. 

B. Appellant’s failure to execute the affidavit requested of him by the 

Passport Office is a procedural bar to the maintenance of this action 

I 

In Part II A 1 of this brief, supra, pp. 25-28, we pointed out 
that 22 U. S. C. 213 prohibits the issuance of a passport t<j> any 
applicant until he has submitted a verified application con¬ 
taining a true recital of every fact which may be required by 
the regulations, and that the regulations require, if deemed 
necessary, that an applicant shall submit, as part of his appli¬ 
cation, an affidavit with respect to present or past membership 
in the Communist Party. In Part II A 2, supra, pp. 28-30, we 
demonstrated that the affidavit requirement is valid. Since, 
as shown by the Counterstatement, supra, pp. 2-5, appellant 
has consistently refused to execute such an affidavit, he i$ not 
entitled to a passport under the plain terms of the Passport 
Act, as the court below found. 28 

Even if the statute were not explicit on this point, the same 

result would follow. Both law and reason require one! who 

applies to duly constituted authorities for a license, perniit or 

other authorization for the exercise of a right or privilege, to 

comply with the basic procedural requirements of the staltute, 

ordinance or regulation under which the license or pernjiit is 

sought. 29 This principle is so self-evident that few applicants 

in any field have contested it and few courts have been called 
— 

“Appellant’s objection that the Secretary has made no factual findings 
as required by this Court’s decision is Boudin v. Dulles, supra, and that 
the allegations made are insufficient to support a decision under Section 
51.135 (Br. pp. 33-35), is patently absurd. Of course no findings were 
made, since the application here has not been denied. There has been no 
occasion as yet to determine, other than tentatively, that appellant’^ case 
falls within the ambit of Section 51.135. 

" “The procedure prescribed by the statute or ordinance for the granting 
of licenses must be followed by applicant. Accordingly, where the statute 
or ordinance provides that applicant shall file a written application) in a 
prescribed form which sets forth certain information, * * * such statute 
or ordinance must be complied with in order to entitle applicant to a 
license.” 53 C. J. S. f Licenses, Section 39, pp. 636-637. 

i 

i 
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upon to make an affirmative statement of the rule. Two state 
court cases are, however, illustrative. In Cohen v. Thomp¬ 
son, 101 N. J. Law 503, 129 Atl. 700, the Supreme Court of 
New Jersey, although holding that a license to operate a public 
eating place is “a right belonging to the applicant when he com¬ 
plies wdth the applicable laws and ordinances”’(129 Atl. at 701, 
702, emphasis supplied), refused to issue a writ of mandamus 
to compel the issuance of a permit where it appeared that the 
applicant had not complied with the ordinance in failing to 
file a plan of the structure indicating the proposed plumbing 
and drainage facilities. And in Cloverleaf Trailer Sales Co. v. 
Borough of Pleasant Hills, 336 Pa. 116, 76 A. 2d 872, the Su¬ 
preme Court of Pennsylvania refused to compel the issuance 
of a permit for operation and maintenance of a trailer camp , 
on similar grounds. There the ordinance required that any¬ 
one filing an application for such a permit “shall file therewith 
a copy of the plan of the proposed camp * * *” (76 A. 2d at 
874). The applicant’s failure to file such a plan was held to 
preclude the intervention of the court. 

So here, appellant’s failure to file the oath or affirmation 
required by the statute and regulations precludes the relief 
here sought since his failure to fulfill the preliminary require¬ 
ments has rendered his application incomplete. Appellant 
is consequently in no position to demand either a passport or 
the due process hearing which might arguendo be owing to 
some hypothetical applicant who does comply with the require¬ 
ments of the regulations. 

C. In refusing to file the requested affidavit, appellee failed to meet his 
burden of showing prima facie entitlement to a passport and failed to 
make the full and fair disclosure required of him 

i 

1. Inherent in the requirement that an applicant for a 
license or permit comply with established procedural require¬ 
ments with respect to applications is the rule that the burden 
rests upon the applicant to establish, as a substantive matter, 
his prima facie eligibility for the authorization sought; corol¬ 
lary to this burden is the duty of the applicant to make a full 
and fair disclosure of all facts which are material and relevant 
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to the determination of the eligibility. It is difficult to con¬ 
ceive of a situation requiring a license or permit which does not 
place upon the applicant the burden of showing prima facie 
eligibility under proper regulations, or which permits the appli¬ 
cant to conceal information properly deemed relevant to the 
question of entitlement. 

This Court has long recognized these fundamental principles. 
A recent example is this Court's decision in Brooks v. Laws, 
92 U. S. App. D. C. 366, 208 F. 2d 18. There, Brooks sought 
to compel the District Court for the District of Columbia to 
admit him to practice after that court had, on the recommen¬ 
dation of its Committee on Admissions and Grievances, denied 
his application. In denying leave to file a complaint in the 
Court of Appeals, this Court declared that one who fails to 
meet his burden of bringing himself within the class of those 
entitled to the right or privilege sought is not only not entitled 
to the right or privilege, but is not entitled to a hearing on the 
question of his eligibility (208 F. 2d at 29): 

Brooks complains that he was not given a hearing 
before the District Court. He cites Goldsmith vj U. S. 
Board of Tax Appeals in support of this position [ But 
we think that opinion is contrary to his contentions 
* * *. In the first place the Court carefully defined the 
right to a hearing upon an application for admission 
in these words: 

“We think that the petitioner having shown by his 
application that, being a citizen of the United States 
and a certified public accountant under the laws of a 
State, he was within the class of those entitled to be 
admitted to practice under the Board’s rules, he should 
not have been rejected upon charges of his unfitness 
without giving him an opportunity by notice for hear¬ 
ing and answer.” 

What Goldsmith showed, and what the Court de¬ 
scribed as the prerequisite to the right to hearing, Brooks 
did not show. Brooks did not show by his application 
that he was within the class of those entitled to be 
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admitted under the court’s rules. [Emphasis sup¬ 
plied.] 30 

This Court has reached the same result in other areas. In 
Great Western Broadcasting Ass’n v. Federal Communications 
Com’n, 68 App. D. C. 119, 94 F. 2d 244, the applicant sought 
authority to erect two broadcasting stations. 31 One of the 
grounds for the Commission’s denial of the applications was 
that the applicant “failed to furnish all the information called 
for by the questions contained in the applications * * * ” 
(94 F. 2d at 246). Speaking for this Court, Chief Judge 
Groner pointed out that (94 F. 2d at 246): 

Undoubtedly the act contemplates that the applicant 
for a license shall establish those qualifications for the- 
license which would make its grant serve the public 
interest, and this necessarily presupposes a frank, can¬ 
did, and honest disclosure of the facts as to its qualifica¬ 
tions deemed by the commission essential to enable the 
commission to act within its powers. * * * 

Cf. Middlesboro Liquor & Wine Co. v. Berkshire, 77 U. S. App. 
D. C. 88, 133 F. 2d 39. 

The Court of Appeals for the Ninth Circuit has similarly 
ruled in Pacific Power & Light Co. v. Federal Power Com’n, 
111 F. 2d 1014, aff’d 307 U. S. 156, a case involving an applica¬ 
tion for Federal Power Commission approval of a proposed 
consolidation as “consistent with the public interest * * 32 

“That an applicant for admission to the bar must submit his own evi¬ 
dence of eligibility is also borne out by the state court decisions, which are 
uniformly to the effect that the lawyer applicant must submit prima facie 
evidence of good character, and must fully disclose any charges that have 
ever been preferred against him. Spears v. State Bar of California, 211 
Cal. 183, 294 Pac. 697, and cases cited; Roscncranz v. Tidrington, 193 Ind. 
472,141 N. E. 58, 28 A. L. R. 1136. 

“ The applicable statute, 47 U. S. C. 309 (a), provides: “If upon examina¬ 
tion of any application [for a station license] the Commission shall find 
that public interest, convenience, and necessity would be served by the 
granting thereof, it shall grant such application.” 

“The applicable statute, 16 U. S. C. 824b (a), provides, “No public utility 
shall * * * consolidate [its] facilities * * * with those of any other person. 
* * * without first having secured an order of the Commission author¬ 
izing it to do so. * * * [I]f the Commission finds that the proposed * * • 
consolidation * * * will be consistent with the public interest, it shaU 
approve the same.” 
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The court rejected the Commission's view that the statute con¬ 
templated an affirmative finding by the Commission that a 
proposed merger would result in a “substantial advantage or 
benefit to the public * * * ” (id. at 1016), holding that the act 
required no more than a showing by the applicant that j the 
merger would not result in detriment to the public. Of sig¬ 
nificance here, the court recognized “the existence of a $ub- 

I 

stantive right to have the Commission’s approval upon]the 
making of the statutory showing” (id. at 1017), but ruled that 
(ibid): 

The Commission properly requires applicants to niake 
a full disclosure of all material facts. The burden is 
on them of showing affirmatively that the acquisition or 
merger is consistent with the public interest. * * f 

i 

See also to the same effect, Eschbach v. Contractors, Pacific 
Naval Air Bases, 181 F. 2d 860, 864 (C. A. 7); Evans v. United 
States, 65 F. Supp. 183 (three-judge district court), affirmed 
329 U. S. 668; Alton Railroad Co. v. United States, 315 IJ. S. 
15, 25; Irvin v. Hobby, 131 F. Supp. 851, 865 (N. D. Iowa); 
Norment v. Hobby, 124 F. Supp. 489 (D. Ala.). 

2. Applying these principles to the case at bar, appellant 
has patently failed both to meet his initial burden of proof and 
to make the full disclosure required of him. Since one of 
the basic requirements of applicants for passports is present 
non-membership in the Communist Party (22 CFR, lj954 
Supp., 51.135), an applicant cannot be said to have established 
a prima facie case of eligibility unless he has asserted Such 
nonmembership either in the initial application or in a subse¬ 
quent affidavit which, under the regulations, becomes a part 
of the initial application. Similarly, the answer to the ques¬ 
tion whether appellant was a member of the Communist Party 
in the past is an extremely important and obviously relevant 
item of information to be considered in deciding whether he 
falls within any one of the categories of Section 51.135 of the 
Regulations. Cf. United States v. Eisler, 75 F. Supp. 640, 
644, 646 (D. D. C.), aff’d, 84 U. S. App. D. C. 404,176 F. 2d 21, 
certiorari denied, 337 U. S. 958. Under the regulations, ap¬ 
pellant was under a duty to supply this basic information, ^nd 
he was requested to do so on several occasions. Appellant 


i 
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could properly have complied with these requests by following 
any one of three courses: by denying both present and past 
Party membership; by admitting present membership; or by 
denying present Party membership but admitting past mem¬ 
bership. Had he followed any one of these courses, appellant 
would have made the full disclosure required of him and would 
have either sustained, or demonstrated his inability to sustain, 
the burden of showing that, substantively, he falls within the 
class of those entitled to passport facilities. In refusing to 
follow any of these courses, appellant is not only not entitled 
to a passport but is not entitled to be considered a bona fide 
“applicant” clothed with the rights and privileges accorded 
to such persons. 

Appellant’s status here is thus no higher than that of the 
applicant in Brooks v. Laws, supra . Appellant’s failure to 
“show by his application that he was within the class of those 
entitled” therefore precludes not only the granting of the right 
or privilege here sought but a hearing on the question of en¬ 
titlement as well. Having failed to establish “the prerequisite 
to the right to [the] hearing” (208 F. 2d at 29) which he claims 
is his due, and the unavailability of which he asserts as a basis 
for foregoing the exhaustion of the administrative remedies 
available, appellant may not now complain in this Court. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 

George Cochran Doub, 

Assistant Attorney General, 

Oliver Gasch, 

United States Attorney, 

Paul A. Sweeney, 

B. Jenkins Middleton, 

Attorneys, 

Department of Justice . 


APPENDIX 


1. Section 215 of the Immigration and Nationality Acjfc of 
1952, 8 U. S. C. 1185, is as follows in pertinent part: 

§ 1185. Travel control of citizens and aliens dur¬ 
ing war or national emergency—Restrictions and pro¬ 
hibitions on aliens. 

(a) When the United States is at war or during the 
existence of any national emergency proclaimed by 
the President, * * * and the President shall find that, 
the interests of the United States require that restric¬ 
tions and prohibitions in addition to those provided 
otherwise than by this section be imposed upon the 
departure of persons from and their entry into the 
United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered by the Presi¬ 
dent or the Congress, be unlawful— 

(1) [There follow restrictions enumerated (1) 
through (7) not here pertinent.] 


(b) After such proclamation as is provided for in Sub¬ 
section (a) of this section has been made and published 
and while such proclamation is in force, it shall, except 
as otherwise provided by the President, and subject to 
such limitations and exceptions as the President may 
authorize and prescribe, be unlawful for any citizen of 
the United States to depart from or enter, or attempt 
to depart from or enter, the United States unless he 
bears a valid passport. 

•, # i 

2. The pertinent portions of Presidential Proclamation No. 
3004, January 17,1953,67 Stat. c31, “Control of Persons Leav¬ 
ing or Entering the United States By the President of the 
United States of America” are as follows: 


a 


A PROCLAMATION 


Whereas section 215 of the Immigration and Nation¬ 
ality Act, enacted on June 27, 1952 (Public Law 414, 
82nd Congress; 66 Stat. 163,190), authorizes the Presi¬ 
dent to impose restrictions and prohibitions in addition 
to those otherwise provided by that Act upon the de¬ 
parture of persons from, and their entry into, the United 
States when the United States is at war or during the 
existence of any national emergency proclaimed by the 
President, and 

Whereas the national emergency the existence of 
which was proclaimed on December 16,1950, by Procla¬ 
mation 2914 still exists; and 

Whereas because of the exigencies of the international 
situation and of the national defense then existing 
Proclamation No. 2523 of November 14, 1941, imposed 
certain restrictions and prohibitions, in addition to those 
otherwise provided by law, upon the departure of per¬ 
sons from and their entry into the United States; and 

Whereas the exigencies of the international situation 
and of the national defense still require that certain 
restrictions and prohibitions, in addition to those other¬ 
wise provided by law, be imposed upon the departure of 
persons from and their entry into the United States; 

Now, therefore, I, Harry S. Truman, President of 
the United States of America, acting under and by vir¬ 
tue of the authority vested in me by section 215 of the 
Immigration and Nationality Act and by section 301 
of title 3 of the United States Code, do hereby find and 
publicly proclaim that the interests of the United States 
require that restrictions and prohibitions, in addition 
to those otherwise provided by law, be imposed upon 
the departure of persons from, and their entry into, the 
United States; and I hereby prescribe and make the 
following rules, regulations, and orders with respect 
thereto: 

1. The departure and entry of citizens and nationals 
of the United States from and into the United States, 
including the Canal Zone, and all territory and waters, 
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continental or insular, subject to the jurisdiction of the 
United States, shall be subject to the regulations pre¬ 
scribed by the Secretary of State and published as sec¬ 
tions 53.1 to 53.9, inclusive, of title 22 of the Code of 
Federal Regulations. Such regulations are hereby: in¬ 
corporated into and made a part of this proclamation; 
and the Secretary of State is hereby authorized tp re¬ 
voke, modify, or amend such regulations as he may 
find the interests of the United States to require. 

* * * # * | 

4. Proclamation No. 2523 of November 14, 1941,, as 
amended by Proclamation No. 2850 of August 17, 1949, 
is hereby revoked, but such revocation shall not affect 
any order, determination, or decision relating to an in¬ 
dividual, or to a class of individuals, issued in pursuance 
of such proclamations prior to the revocation thereof, 
and shall not prevent prosecution for any offense com¬ 
mitted, or the imposition or any penalties or forfeitures, 
liability for which was incurred under such proclama¬ 
tions prior to the revocation thereof; and the provisions 
of this proclamation, including the regulations of j the 
Secretary of State incorporated herein and made a part 
hereof, shall be in addition to, and shall not be held to 
revoke, supersede, modify, amend, or suspend, any other 
proclamation, rule, regulation, or order heretofore issued 
relating to the departure of persons from, or their entry 
into, the United States; and compliance with the provi¬ 
sion of the Proclamation, including the regulations of the 
Secretary of State incorporated herein and made a part 
hereof, shall not be considered as exempting any indi¬ 
vidual from the duty of complying with the provisions 
any other statute, law, proclamation, rule, regulation, 
or order heretofore enacted or issued and still in effect. 

5. I hereby direct all departments and agencies of | the 
Government to cooperate with the Secretary of State in 
the execution of his authority under this proclamation 
and any subsequent proclamation, rule, regulation, or 
order issued in pursuance hereof; and such departments 
and agencies shall upon request make available to the 

! 
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* Secretary of State for that purpose the services of their 
respective officials and agents. I enjoin upon all officers 
of the United States charged with the execution of the 
laws thereof the utmost diligence in preventing viola¬ 
tions of section 215 of the Immigration and Nationality 
Act and this proclamation, including the regulations of 

• the Secretary of State incorporated herein and made a 
part hereof, and in bringing to trial and punishment any 
persons violating any provisions of that section or of 
this proclamation. 

To the extent permitted by law, this proclamation 
shall take effect as of December 24, 1952. 

In witness whereof, I have hereunto set my hand and 
caused the Seal of the United States of America to be 
affixed. 

Done at the City of Washington this 17th day of 
January in the year of our Lord nineteen hundred and 
fifty-three (seal) and of the Independence of the United 
States of America the one hundred and seventy-seventh. 

Harry S. Truman. 

By the President, 

Dean Acheson, 

Secretary of State 

3. The pertinent sections of Title 22 of the United States 
Code are as follows: 

§ 211a. Authority to grant, issue and verify pass¬ 
ports. —The Secretary of State may grant and issue pass¬ 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic representa¬ 
tives of the United States, and by such consul generals, 
consuls, or vice consuls when in charge, as the Secretary 
of State may designate, and by the chief or other execu¬ 
tive officer of the insular possessions of the United States, 
under such rules as the President shall designate and 
prescribe for and on behalf of the United States, and no 
other person shall grant, issue, or verify such passports. 

§ 212. Who entitled to passport. —No passport shall 
be granted or issued to or verified for any other persons 
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than those owing allegiance, whether citizens or not, to 
the United States. 

4. The pertinent sections of Executive Order 7856, 3 F. R. 
799, as found in Part 51 of Title 22 of the Code of Federal Regu¬ 
lations, are as follows: 

i 

§ 51.75. Refusal to issue passport. —The Secretary of 
State is authorized in his discretion to refuse to issue 
a passport, to restrict a passport for use only in certain 
countries, to restrict it against use in certain countries, 
to withdraw or cancel a passport already issued, and to 
withdraw a passport for the purpose of restricting its 
validity or use in certain countries. 

§ 51.77. Secretary of State authorized to make pass¬ 
port regulations. —The Secretary of State is authorized 
to make regulations on the subject of issuing, renewing, 
extending, amending, restricting, or withdrawing pass¬ 
ports additional to the rules in this part and not incon¬ 
sistent therewith. 

5. The pertinent portions of the Regulations of the Secre¬ 
tary of State, as found in Title 22 of the Code of Federal Regu¬ 
lations, are as follows: 

(a) Part 51 of Title 22,1955 Supplement: 

§ 51.135. Limitations on issuance of passports to 
persons supporting Communist movement. —In order to 
promote the national interest by assuring that persons 
who support the world Communist movement of Which 
the Communist Party is an integral unit may| not, 
through use of United States passports, further the pur¬ 
poses of that movement, no passport, except one limited 
for direct and immediate return to the United States, 
shall be issued to: 

(a) Persons who are members of the Communist 
Party or who have recently terminated such member¬ 
ship under such circumstances as to warrant thej con¬ 
clusion—not otherwise rebutted by the evidence—that 
they continue to act in furtherance of the interests and 
under the discipline of the Community [sic] party; 
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(b) Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement 
under such circumstances as to warrant the conclusion— 
not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domi¬ 
nation, or control exercised over them by the Commu¬ 
nist movement; 

(c) Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities which 
will advance the Communist movement for the purpose, 
knowingly and wilfully of advancing that movement.. 

§ 51.136. Limitations on issuance of passports to 
persons likely to violate laws of the United States .— 
In order to promote the national interest by assuring 
that the conduct of foreign relations shall be free from 
unlawful interference, no passport, except one limited 
for direct and immediate return to the United States, 
shall be issued to persons as to whom there is reason 
to believe, on the balance of all the evidence, that they 
are going abroad to engage in activities while abroad 
which would violate the laws of the United States, or 
which if carried on in the United States would violate 
such laws designed to protect the security of the United 
States. 

§ 51.137. Notification to persons whose passport ap¬ 
plication is tentatively disapproved. —A person whose- 
passport application is tentatively disapproved under 
the provisions of § 51.135 or § 51.136 will be notified 
in writing of the tentative refusal, and of the reasons 
on which it is based, as specifically as in the judg¬ 
ment of the Department of State security considera¬ 
tions permit. He shall be entitled, upon request, and 
before such refusal becomes final, to present his case 
and all relevant information informally to the Passport 
Division. He shall be entitled to appear in person be¬ 
fore a hearing officer of the Passport Division, and to* 
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be represented by counseL He will, upon request,Icon- 
firm his oral statements in an affidavit for the record. 
After the applicant has presented his case, the Passport 
Division will review the record, and after consultation 
with other interested offices, advise the applicant of the 
decision. If the decision is adverse, such advicej will 
be in writing and shall state the reasons on which the 
decision is based as specifically as within the judgment 
of the Department of State security limitations permit. 
Such advice shall also inform the applicant of his right 
to appeal under § 51.138. 

§ 51.138. Appeal by passport applicant. —Ini the 
event of a decision adverse to the applicant, he shall 
be entitled to appeal his case to the Board of Passport 
Appeals provided for in § 51.139. 

§ 51.139. Creation and junctions oj Board of Pass¬ 
port Appeals. —There is hereby established within the 
Department of State a Board of Passport Appeals, here¬ 
inafter referred to as the Board, composed of not less 
than three officers of the Department to be designated 
by the Secretary of State. The Board shall act cjn all 
appeals under § 51.138. The Board shall adoplj and 
make public its own rules of procedure, to be approved 
by the Secretary, which shall provide that its duties in 
any case may be performed by a panel of not less than 
three members acting by majority determination. | The 
rules shall accord applicant the right to a hearing and 
to be represented by counsel, and shall accord applicant 
and each witness the right to inspect the transcript of 
his own testimony. 

«. i 

§ 51.140. Duty oj Board to advise Secretary of State 
on action for disposition of appealed cases. —It shall be 
the duty of the Board, on all the evidence, to advise 
the Secretary of the action it finds necessary and proper 
to the disposition of cases appealed to it, and to this end 
the Board may first call for clarification of the record, 
further investigation, or other action consistent with its 
duties. i 
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§ 51.141. Bases for findings of fact by Board. —(a) 
In making or reviewing findings of fact, the Board, and 
all others with responsibility for so doing under § § 51.135 
to 51.143, shall be convinced by a preponderance of the 
evidence, as would a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Com¬ 
munist Party line on a variety of issues and through 
shifts and changes of that line will suffice, prima facie, 
to support a finding under § 51.135 (b). 

§ 51.142. Oath or affirmation by applicant as to 
membership in Communist Party. —At any stage of the 
proceedings in the Passport Division or before the 
Board, if it is deemed necessary, the applicant may be re¬ 
quired, as a part of his application, to subscribe, under 
oath or affirmation, to a statement with respect to pres¬ 
ent or past membership in the Communist Party. If 
applicant states that he is a Communist, refusal of a 
passport in his case will be without further proceedings. 

§51.143 Applicability of % 51.135 to % 51.11#.— 
When the standards set out in § 51.135 or § 51.136 are 
made relevant by the facts of a particular case to the 
exercise of the discretion of the Secretary under § 51.75, 
the standards in §§ 51.135 and 51.136 shall be applied 
and the procedural safeguards of §§ 51.137 to 51.142 
shall be followed in any case where the person affected 
takes issue with the action of the Department in grant¬ 
ing, refusing, restricting, withdrawing, cancelling, re¬ 
voking, extending, renewing, or in any other fashion 
or degree affecting the ability of a person to use a pass¬ 
port through action taken in a particular case. 

RULES OF THE BOARD OF PASSPORT APPEALS 

§ 51.151 Organization of Board. —The Secretary of 
State shall appoint a Board of Passport Appeals con¬ 
sisting of three or more members, one of whom shall 
be designated by the Secretary as Chairman. The 
Chairman shall assure that there is assigned to hear 
the appeal of any applicant a panel of not less than 


three members including himself or his designee as pre¬ 
siding officer, which number shall constitute a quorum. 

§ 51.152 Decisions of the Board .—Decisions shall! be 
by majority vote. Voting may be either in open or 
closed session on any question except recommendations 
under § 51.140, which shall be in closed session, de¬ 
cisions under § 51.140 shall be in -writing and shall be 
signed by all participating members of the Board. 

§51.153 Counsel to the Board .—A Counsel, to be 
designated by the Secretary of State, shall be respon¬ 
sible to the Board for the scheduling and presentation 
of cases, aid in legal and procedural matters, informa¬ 
tion to the applicant as to his procedural rights befpre 
the Board, maintenance of records and such other duties 
as the Board or the Chairman, on its behalf, may 
determine. 

§ 51.154 Examiner .—The Board may, within its dis¬ 
cretion, appoint an examiner in any case, who nijay, 
with respect to such case, be vested with any or all au¬ 
thority vested in the Board or its presiding officer, sub¬ 
ject to review and final decision by the Board, but, an 
applicant shall not be denied an opportunity for a hear¬ 
ing before the Board unless he expressly waives it.; 

§ 51.155 Chairman .—The Chairman, or his designee, 
shall preside at all hearings of the Board, and shall be 
empowered in all respects to regulate the course of the 
hearings and pass upon all issues relating thereto. Tf'he 
Chairman, or his designee, shall be empowered! to 
administer oaths and affirmations. 

§ 51.156 Prior administrative remedies .—It is ‘re¬ 
quired that prior to petitioning for an appeal, an appli¬ 
cant shall (a) exhaust the administrative remedies 
available in the Passport Office, as set out in § 51.137, 
and (b) comply with the provisions of § 51.142, as a 
part of his application, if deemed necessary by the Pass¬ 
port Office. 

§ 51.157 Petition .—An applicant desiring to take an 
appeal shall, within thirty calendar days after receipt 
of the advise of adverse decision by the Passport Office 
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file with the Board a written petition under oath or 
affirmation which shall, in plain and concise language, 
refute or explain the reasons stated by the Passport 
Office for its decision. 

§ 51.158 Delivery of papers .—Petition or other 
papers for the attention of the Board may be delivered 
personally, by registered mail, or by leaving a copy at 
the offices of the Board at the address to be stated in 
the advise of adverse action furnished applicant by the 
Passport Office. 

§ 51.159 Notice of hearing .—Applicant shall receive 
not less than five calendar days notice in writing of the 
scheduled date and place of hearing which shall be set 
for a time as soon as possible after receipt by the Board 
of applicant’s petition. 

§ 51.160 Appearance .—Any party to any proceed¬ 
ings before the Board may appear in person, or by or 
with his attorney, who must possess the requisite quali¬ 
fications, as hereinafter set forth, to practice before the 
Board. 

§ 51.161 Applicant’s attorney. —(a) Attorneys at 
law in good standing who are admitted to practice be¬ 
fore the Federal courts or before the courts of any State 
or Territory of the United States may practice before 
the Board. 

(b) No officer or employee of the Department of 
State whose official duties have, in fact, included par¬ 
ticipation in the investigation, preparation, presenta¬ 
tion, decision or review of cases of the class within the 
competence of the Board of Passport Appeals shall, 
within two (2) years after the termination of such 
duties appear as attorney in behalf of an applicant in 
any case of such nature, nor shall any one appear as 
such attorney in a case of such class if in the course of 
prior government service he has dealt with any aspects 
of the applicant’s activities relevant to a determination 
of that case. 

§ 51.162 Supplementary information to applicant .— 
The purpose of the hearing is to permit applicant to 
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present all information relevant and material to the 
decision in his case. Applicant may, at the time of fil¬ 
ing his petition, address a request in writing to the 
Board for such additional information or explanation 
as may be necessary to the preparation of his case. In 
conformity with the relevant laws and regulations, the 
Board shall pass promptly and finally upon all such 
requests and shall advise applicant of its decision. The 
Board shall take whatever action it deems necessary to 
insure the applicant of a full and fair consideration of 
his case. 

§ 51.163 Hearings .—The Passport file and any other 
pertinent Government files shall be considered as palrt 
of the evidence in each case without testimony or other 
formality as to admissibility. Such files may not be 
examined by the applicant, except the applicant may 
examine his application or any paper which he has sub¬ 
mitted in connection with his application or appeal. 
The applicant may appear and testify in his own be¬ 
half, be represented by counsel subject to the provisidns 
of § 51.161, present witnesses and offer other evidence 
in his own behalf. The applicant and all witnesses 
may be cross-examined by any member of the Board 
or its counsel. If any witness whom the applicant 
wishes to call is unable to appear personally, the Board 
may, in its discretion, accept an affidavit by him; or 
order evidence to be taken by deposition. Such dep¬ 
osition may be taken before any person designated by 
the Board and such designee is hereby authorized to 
administer oaths or affirmations for the purpose of the 
depositions. The Board shall conduct the hearing pro¬ 
ceedings in such manner as to protect from disclosure 
information affecting the national security or tending to 
disclose or compromise investigative sources or methods. 

§ 51.164 Admissibility .—The Board and the appli¬ 
cant may introduce such evidence as the Board deems 
proper. Formal rules of evidence shall not apply, but 
reasonable restrictions shall be imposed as to the rele¬ 
vancy, competency, and materiality of evidence pre- 
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• sented to the Passport Office’s stated reasons for its 
decision and/or to the application of § 51.135 or § 51.136 
to applicant’s case. 

§ 51.165 Argumentation. —All argumentation shall 
be directed to the application of the passport regula¬ 
tions to the facts of the particular case. The Board 
will permit no oral argument or motions relative to the 
legality or propriety of the hearing or other procedures 
of the Board. Submission of such argument or motions 
will be confined to the filing of written briefs, objections, 
or motions to be made a part of the record. The Board 
will not undertake to consider any such motion or con¬ 
tention. 

§ 51.166 Privacy of hearings. —Hearings shall be pri¬ 
vate. There shall be present at the hearing only the 
members of the Board, Board’s Counsel, official stenog- 
graphers, Departmental employees concerned, the ap¬ 
plicant, his counsel, and the witnesses. Witnesses shall 
be present at the hearing only while actually giving 
testimony. 

§ 51.167 Misbehavior before Board. —If, in the course 
of a hearing before the Board, an applicant or attorney 
is guilty of misbehavior, he may be excluded from fur¬ 
ther participation in the hearing. In addition, he may 
be excluded from participation in any other case before 
the Board. 

§ 51.168 Transcript of hearings. —A complete ver¬ 
batim stenographic transcript shall be made of hearings 
by qualified reporters, and the transcript shall consti¬ 
tute a permanent part of the record. Upon request, 
the applicant and each witness shall have the right to 
inspect the transcript of his own testimony. 

§ 51.169 Notice of decision. —The Board shall com¬ 
municate the action recommended under § 51.140 on all 
cases appealed to it, to the Secretary of State. The 
decision of the Secretary of State shall be notified in 
writing to the applicant. Such notice shall be given 
the applicant as promptly as possible after his hearing 
before the Board. 
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§ 51.170 Probative value of evidence. —In determin¬ 
ing whether there is a preponderance of evidence sup¬ 
porting the denial of a passport the Board shall con¬ 
sider the entire record, including the transcript of the 
hearing and such confidential information as it niay 
have in its possession. The Board shall take into con¬ 
sideration the inability of the applicant to meet infor¬ 
mation of which he has not been advised, specifically 
or in detail, or to attack the creditability of confidential 
informants. 

(b) Part 53 of Title 22: j 

§ 53.1 Limitations upon travel. —No citizen of the 
United States or person who owes allegiance to the 
United States shall depart from or enter into or attempt 
to depart from or enter into the continental United 
States, the Canal Zone, and all territories, continental 
or insular, subject to the jurisdiction of the United 
States, unless he bears a valid passport which has been 
issued by or under authority of the Secretary of State 
and which, in the case of a person entering or attempting 
to enter any such territory, has been verified by an 
American diplomatic or consular officer either in the 
foreign country from which he started his journey^ or 
in the foreign country in which he was last present if 
such country is not the one from which he started his 
journey, or unless he comes within one of the exceptions 
prescribed in §§ 53.2 and 53.3 * * *. 

§ 53.2 Exceptions to regulations in § 53.1. —No valid 
passport shall be required of a citizen of the United 
States or a person who owes allegiance to the United 
States: * * *. 

# * » • * ! 

(b) When traveling between the United States and 
any country or territory in North, Central, or South 
America or in any island adjacent thereto: Provided, 
That this exception shall not be applicable to any such 
person when traveling to or arriving from a place out¬ 
side the United States via any country or territory^ in 

North, Central, or South America or in any island ad- 
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jacent thereto, for whieh a valid passport is required 
under §§ 53.1 to 53.9: * * # . 

* * * * * 

§ 53.5 Prevention of departure from or entry into 
the United States. —(a) Nothing in this part shall be 
construed as prohibiting the Secretary of State or his 
representative at a port in the United States from pre¬ 
venting the departure from or entry into the United 
States including the Canal Zone and all territories, con¬ 
tinental or insular, subject to the jurisdiction of the 
United States, including the Canal Zone and all terri¬ 
tories, continental or insular, subject to the jurisdiction 
of the United States, or a citizen of the United States 
or a person who owes allegiance to the United States 
unless he bears a passport, card of identification, or 
other document of identity issued by or under authority 
of the Secretary of State, notwithstanding the fact that 
he may be destined for or arriving from a place outside 
any such territory of the United States for which a valid 
passport is not required under the regulations in this 
part. 

(b) Nor shall anything in the regulations in this 
part be construed as prohibiting the Secretary of State 
or his representative at a port in the United States from 
preventing temporarily the departure* from or entry into 
the United States, including the Canal Zone and all 
territories, continental or insular, subject to the juris¬ 
diction of the United States, of a citizen of the United 
States or a person who owes allegiance to the United 
States, notwithstanding the fact that such person may 
bear a valid passport, card of identification, or other 
document of identity issued by or under authority of 
the Secretary of State or be destined for or arriving from 
a place outside any such territory of the United States 
for which a valid passport is not required under the 
regulations in this part. 

***** 
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§ 53.8 Discretional exercise of authority in passport 
matters .—Nothing in this part shall be construed to pre¬ 
vent the Secretary of State from exercising the discre¬ 
tion resting in him to refuse to issue a passport, to re¬ 
strict its use to certain countries, to withdraw or cancel 
a passport already issued, or to withdraw a passport for 
the purpose of restricting its validity or use in certain 
countries. 
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